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Foreword 


It is my privilege to introduce the outstanding scholarship of Ahmed 
Al-Dawoody on the law of war in Islam as the second volume of the 
Palgrave Series on Islamic Law and Theology. This series is dedicated to 
publishing original and transformative scholarship in Islamic Studies and 
to raising the threshold for the standards of scholarship in the field. I feel 
fortunate to introduce this gifted scholar to Western readers because his 
work is not just timely and reliable, but he is the kind of academic whose 
scholarship is so masterful that it is bound to command the subject for 
the foreseeable future. Al-Dawoody ’s background and training equip him 
with the skills necessary for making a transformative contribution to the 
understudied but overgeneralized and grossly essentialized topic of Islamic 
law and warfare. Al-Dawoody was trained in Islamic theology and law 
at Al-Azhar University, the oldest Muslim seminary and also the oldest 
surviving university in the world. He combined this traditional classical 
training with a Western graduate education from the University of Leiden 
and the University of Birmingham. Therefore, he is able to combine an 
encyclopedic knowledge of classical Islamic sources and contemporary 
analytical methodologies. Al-Dawoody speaks with commanding ease and 
relevance to the Muslim and non-Muslim worlds, and his book satisfies a 
pressing need for both Muslim and non-Muslim readers. 

The subject of Islam and war has been at the forefront of current 
events and interests, and there has been a virtual deluge of commentary 
and writings on the topic. Surprisingly, however, despite its relevance and 
importance, the subject has received precious little scholarly attention 
from qualified specialists, and what little has been published in academic 
sources has been narrow and limited in scope and focus. Especially when 
it comes to Islamic law and jurisprudence, much of what is published on 
the regulation and conduct of war has been so superficial and method- 
ologically flawed to the point of being not just unhelpful but positively 
misleading. This is not the place to investigate why so much of what has 
been published about Islamic law and war, whether in the Western or the 
Muslim worlds, has been so wanting or deficient. Al-Dawoody has written 
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the most exhaustive and thorough book to date on the regulation and con- 
duct of war in the Islamic legal tradition. Not only has he written the 
authoritative reference source on the subject, but he has set the standard 
for future discourses in this field. 

Al-Dawoody has examined and analyzed numerous legal and histori- 
cal sources, which enabled him to trace the progression and trajectories 
of juristic discourses on the conduct and regulation of war providing a 
nuanced and dynamic exploration of the laws of war in the Islamic legal 
tradition. Al-Dawoody ’s command of original sources and sheer range of 
his research is very impressive. For practical reasons related to cost and 
marketability, Al-Dawoody was forced to trim his copious citations but 
without compromising the quality of the scholarship. It is important to 
note, however, that Al-Dawoody has performed the most comprehensive 
and rigorous review of original sources accomplished to date. Therefore, 
his book should replace earlier academic publications that, although 
widely cited and influential, were based on a very limited study of just a 
few original sources, and that were usually taken out of historical context 
or without the benefit of a broad comparative approach. After the publica- 
tion of this book, in my view, it will become simply unacceptable to write 
or speak about the subject of war and Islam without first having read and 
studied this authoritative work. Al-Dawoody ’s book is essential reading 
for any person with an interest in this topic, and it is definitely required 
reading for all students of Islamic law and theology, political and religious 
violence, and the just war tradition. This book will continue to occupy this 
well-deserved venerable position for a long time to come. 


Khaled Abou El Fadl 
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Introduction 


A few individuals create ideas, arguments, theories, ideologies, laws, or 
a specific understanding or interpretation of an issue. Even when part of 
a religion is believed to be from the Divine, some people still offer their 
own understanding of such divine material and attempt to infer the divine 
intention that lies behind it. The great majority of the rest of the human 
race and other creatures often become directly or indirectly influenced, 
or sometimes victimized, by either believing in or being targeted by such 
ideas, arguments, theories, ideologies, or interpretations based on divine 
material. Some ideas and theories become a driving force that dictates the 
course of human actions toward other humans and the rest of creation. 
They also regulate, no less importantly, how people deal with themselves — 
their own desires and physical needs. 

Such ideas, arguments, and theories, although they may be produced 
by an individual, sometimes develop into widely held strong beliefs, reli- 
gions, truths, and ways of life, which constitute a core component of what 
divides humanity into different civilizations, cultures, faiths, ideologies, 
and even nations. On the one hand, such ideas and theories become prod- 
ucts that generate a sense of identity, including respect for and acceptance 
of others or hatred and animosity toward them. On the other, they turn 
into a commodity that becomes widely accepted among certain people 
while being totally rejected by others. Peace, genocide, the Holocaust, and 
international and even civil wars are all examples of human actions usu- 
ally motivated by specific ideas, arguments, and beliefs about an “other,” 
and by whether this “other” is viewed as belonging to a different ethnicity, 
religion, sect, ideology, civilization, and so on. 

In the arena of the study of ideas and theories, researchers — generation 
after generation — sometimes produce particular interpretations or even 
theories about the original ideas or theories they are studying. At a certain 
point, the true meaning and nature of the original theory or idea become 
disputed, confused, and contested, depending on which and whose view, 
interpretation, and literature the researchers are studying. But throughout 
its history, a theory or a law sometimes becomes like a living creature that 
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develops and changes, first, according to the one who is creating it or writ- 
ing about it and, second, according to the context in which it is applied. 

Among the most important theories are those that shape relations with 
others, because such theories become either a source of peaceful coexis- 
tence, setting the rules for just and equitable relations, or one of hatred and 
demonization of others, which may lead to the use of violence. In short, 
theories and ideas about others may sometimes resemble weapons of mass 
destruction, as has been witnessed throughout the various stages of human 
history. Anti-Semitism and racism are prime examples. 

This book examines one theory, or more precisely a law, namely, the 
Islamic law governing the use of force in both international and domestic 
conflicts. One of the most complex fields in the study of “others” is the 
study of their religion. This is because an outsider tends to interpret and 
judge the religion of others through the historical, religious, and cultural 
experiences that have formed his/her own intellect. Furthermore, the com- 
plexity is doubled in the case of the study of the law of war in the religion 
of others because outsiders may find themselves to be the enemy according 
to the law of war they are studying. Thus, the insider/outsider methodol- 
ogy, as explained here, can be a very useful approach in the study of reli- 
gion, war, history, and international relations. 


Rationale 


To the West, Islam has been a source of fear and suspicion for centuries. 
Orientalists have depicted the religion and culture of Islam as inferior 
to that of the West. 1 But more importantly, for these and other reasons, 
Islam has been a source of misunderstanding. According to the words of 
Reuven Firestone, “Islam is perhaps the most misunderstood religion to 
the West, and many stereotypes still hinder clarity about its tenets and 
practices. Western prejudice toward Islam is as old as Islam itself.” 2 This 
misunderstanding has created a yawning gap and even contradictory read- 
ings between insider/Islamic and outsider/Western scholarship in many 
areas of the study of Islam. But of the many areas of misunderstanding, 
as James Turner Johnson clearly puts it, “between Western and Islamic 
culture there is possibly no other single issue at the same time as divisive 
or as poorly understood as that of jihad.” 3 Fortunately, however, one of the 
main reasons for the misunderstanding or lack of understanding of jihad 
among Western scholars has been recognized by some of them. According 
to Johnson, Western “scholarship on Islamic normative tradition on war 
is considerably less well developed.” 4 He adds that “there exist no general 
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histories treating the understanding of normative tradition on religion, 
statecraft, and war in Islamic societies or in Islamic religious thought. 
Many significant subjects remain unexplored for lack of researchers 
with the necessary training and language skills.” 5 Fred McGraw Donner 
describes the problem in the current state of scholarship on jihad in the 
West as “a practical one,” in that there is a lack of “preliminary work on a 
vast subject.” 6 

However, despite this lack of “preliminary work” and the fact that 
many subjects related to the study of this complex topic are still admittedly 
unexplored in Western scholarship, jihad has generally been portrayed in 
Western literature as a holy war to convert non-Muslims. For centuries, 
Europe’s image of Islam has been associated with its spectacular spread 
and the wide expansion of its territories. Christian Europe was very much 
alarmed by this phenomenon, especially after the Muslim conquest of 
Spain, which remained under Muslim rule for eight centuries. 7 Moreover, 
there has been a tendency in the West to conceive of Islam as an inher- 
ently violent religion. Richard C. Martin confirms that the modern media 
and many Westerners who attempt to characterize Islam and the Arabs 
have concluded that there is a consciously “discernible ethos of violence 
in Islamic society.” 8 Yvonne Yazbeck Haddad states: “The association of 
Islam with holy war, and of Muslims with the propagation of violence, 
seems to be endemic to Western awareness of Muslim faith. This is deeply 
disturbing to Muslims.” 9 

Furthermore, in 1993 Samuel P. Huntington hypothesized in his “The 
Clash of Civilizations?” that “a central focus of conflict for the immediate 
future will be between the West and several Islamic-Confucian states.” 10 
In fact, analysts have limited this conflict or clash to one between “Islam” 
and “the West,” and the involvement of the so-called Confucian states in 
this anticipated conflict has been totally ignored. Moreover, a few years 
after Huntington presented his theory, the 9/11 terrorist attacks, the 
London and Madrid bombings, suicide bombings, hostage-taking, and 
beheadings in certain Muslim countries under occupation brought new 
dimensions to the association of Islam with violence in Western litera- 
ture. In the bulk of post-9/11 literature, the term “jihad” has been used in 
the sense of terrorism. In other words, a line of thought in the West has 
related the causes of these terrorist acts to Islamic religious extremism, 
and particularly to jihad, rather than to specific regional conflicts and the 
occupation of particular Muslim countries, which are the causes stated by 
the terrorists themselves. 

This book has therefore been driven by the two reasons referred to 
earlier: first, the poor understanding and the as-yet unexplored subjects 
related to the study of jihad, which have led to the characterization of the 
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current state of scholarship on it — particularly in Western literature — as 
“considerably less well developed”; and second, the claim that the law of 
war in Islam, the religion of one-fifth of the world’s population, is the 
cause of acts of terrorism, which is a serious claim that requires schol- 
arly investigation. For these reasons, the study of the law of war in Islam 
becomes not only a matter of timely relevance, but also, more significantly, 
one of strategic importance to the understanding, and political treatment, 
of both international and domestic conflicts and acts of terrorism in which 
Muslims are involved, or, more precisely, in which the teachings of Islam 
play, or are thought to play, a role. 


Aims of the Book 


This book attempts to examine the nature of the Islamic law of war — 
the contested, misunderstood, and inadequately explored jihad. Despite 
the vast literature — both Islamic and Western — on jihad, the results of 
achieving this target varies according to how and where it is pursued. This 
book argues that the best approach is to examine both the Islamic jus ad 
bellum (the justifications for resorting to war) and the Islamic jus in bello 
(the rules regulating the conduct of war) in both international and domes- 
tic armed conflicts. The examination of each of these contributes to the 
understanding of the other and hence ultimately indicates the nature of 
jihad. What is meant by the nature of jihad here is whether it is a “holy 
war,” either defensive or offensive, or a war of expansion for economic or 
other purposes. The term “holy war” is used here in the sense of a war 
waged either in order to convert a people to a certain religion by force, or 
solely because the opponents hold different beliefs. In other words, this 
book attempts to find out whether or not jihad is a just war. The meaning 
of a just war here is a war fought in self-defense that complies with the 
United Nations restrictions on the use of force. 

Thus, the aim of this book is to examine the justifications for and the 
regulations of the use of force under Islamic law in both international and 
domestic armed conflicts. It examines all varieties of the use of force — 
either by state or by nonstate actors — that are treated under Islamic law. In 
other words, it examines why and how Muslims resort to the use of force. 
The significance of studying the treatment of the use of force by nonstate 
actors under Islamic law is fourfold. First, it tests the claim that jihad is the 
cause of contemporary acts of terrorism perpetrated by Muslims. Second, 
it examines the degree of tolerance or intolerance Islamic law shows toward 
the internal opponents of an Islamic government in the case of a rebellion. 
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Third, studying the regulations in Islamic law for the use of force in both 
international and domestic armed conflicts can provide pointers for pos- 
sible measures for humanizing armed conflicts in which one-fifth of the 
world’s population may be involved. It also presents the Islamic positions 
on certain acts committed by a few Muslims, such as targeting noncom- 
batants, beheadings, kidnapping journalists and humanitarian aid workers 
in specific Muslim countries, and acts of terrorism such as blowing up 
airplanes, trains, and buses. Fourth, it reveals the potential contribution 
the legal system of one of the world’s largest religions may make toward 
for the world’s discussions on war and thus the impact it may have on the 
attainment of world peace and stability. 

In the light of the findings of this examination, first, it can be decided 
whether Muslim calls for recourse to jihad in international and domestic 
armed conflicts at the present time are justified or not, and second, and 
no less importantly, it can be judged whether or not these contemporary 
calls for jihad comply with the teachings of Islam on the use of force. In 
this way, the practices of Muslims can be judged according to their theory, 
that is, the teachings of Islam, and thus the major error of confusing the 
practices of Muslims with the teachings of Islam can be avoided. 


Research Questions 


To achieve the aforementioned aims, this book attempts to answer the fol- 
lowing main questions: 

1 . What are the Islamic justifications for the use of force in interna- 
tional armed conflicts, namely, going to war against non-Muslims? 
(See chapters one, two, and three.) 

2. What are the justifications of both the Islamic state authorities and 
its citizens for the resort to war against each other? (See chapter 
five.) 

3. What are the main rules in Islamic law regulating the conduct of 
Muslims with regard to the lives and property of enemies during and 
after hostilities in international armed conflicts? (See chapter four.) 

4. What are the Islamic rules regulating the conduct of the Islamic 
state during and after hostilities in various kinds of domestic armed 
conflicts, and what are the differences between the rules regulating 
these various domestic conflicts and those regulating the conduct of 
Muslims in international armed conflicts with non-Muslims? (See 
chapter five.) 
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5. Do classical Muslim jurists treat the issues of international and 
domestic terrorism? (See chapter five.) 

6. If the answer to question five is in the affirmative, what then con- 
stitutes an act of terrorism and what is the punishment for terrorists 
and their accomplices under Islamic law? (See chapter five.) 


Scope and Limitations 

This book is confined to Sunni literature and does not include Shi'ite 
literature on the subject. More specifically, it is limited to the four Sunni 
schools of Islamic law, that is, the Hanafl, Malikl, Shafi'I, and Hanball 
schools. In some cases it refers to the extinct Zahirl school, namely, the 
opinions of Ibn Hazm (d. 456/1064). It includes literature written in 
both Arabic and English. With a few exceptions, the book deals with 
mainstream Islamic and Western literature and does not focus on hate 
literature or the writings of extremists on either side. The Islamic litera- 
ture surveyed includes the writings of both classical and modern Muslim 
jurists and scholars. The term “modern Muslim scholars” refers to the 
scholars who lived during the period extending from the last quarter 
of the nineteenth century up to the present, while “classical Muslim 
jurists/scholars” refers to those who lived during the period preceding 
that time. 

This book examines Islamic normative sources on justifications and 
regulations for war and thus is not a historical study. In other words, it 
does not follow the occasions when Muslims resorted to war, or their 
conduct during war throughout history, apart from the incidents of 
armed conflict that took place between Muslims and their enemies dur- 
ing the lifetime of the Prophet. The reason of this exception is that the 
incidents of fighting that took place during the Prophet’s lifetime, which 
are treated in the Sirah (biographies of the Prophet) literature, along with 
the Qur’an, are the bases for the formulation of the Islamic law of war, 
as explained here. 


Methodology 


This book is a library-based research project and the material studied here 
consists mainly of books, articles, and, in some cases, online resources. It 
utilizes an insider/outsider approach. The insider approach refers to what 
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Muslims advocate about their specific understandings of the issues in 
question. The outsider approach in this book refers to the understandings 
of these issues in the Western literature that has been consulted. The terms 
Islamic/insider literature and Western/outsider literature refer specifically 
to the works discussed in this book. Thus, the insider/outsider approach 
adopted here is simply a comparative method that aims at tracing and ana- 
lyzing when, how, and why these two literatures agree or disagree on the 
same issues in question. 

Indeed, this book argues the necessity of utilizing an insider approach 
when it comes to the study of religion and history of others, or in compara- 
tive studies, but only as a first step to fairly present and understand what 
is maintained by the insiders. Put differently, researchers should refer to 
the original sources, that is, the insiders, to find out how the issues in 
question are described by the insiders rather than depending on secondary 
resources, that is, the outsider. This does not mean that the conclusions of 
the insiders should be adopted, but rather that a fair, objective presentation 
of the insiders must be given on the basis of how they themselves maintain 
and advocate their own beliefs and views. This methodology also applies 
to different sects within the same religion, or different ethnicities, or any 
rival within the same entity. Then, only after this initial step, scholars 
can start objective studies and develop their own conclusions. If this pro- 
cess is not followed, outsider scholars may slip into producing theories and 
conclusions that are later developed into widely circulated so-called facts, 
based simply on misrepresentation, in outsider literature, with the insider 
literature being ignored. With the passage of time, two different readings 
of an other are created, which may often be described as negative/outsider 
and positive/insider. 

Therefore, objectivity remains a relative term that changes according to 
who and which literature (insider or outsider) is dealing with the issues in 
question. This is because researchers are influenced by their own religious, 
historical, cultural, and personal experiences, which inevitably dictate how 
they analyze, study, 11 and judge others. W. Montgomery Watt (d. 2006) 

Normally a person can only reach important levels of religious experi- 
ence through participating in the life of the community in which he has 
been brought up and basing his activity on its ideas. There are exceptions, 
but this is the normal case. It is not easy for a person brought up in a 
Christian environment to appreciate the religious ideas of Islam, far less to 
make them the basis of a satisfactory life. The same is true for the Muslim 
with Christian ideas. This means that it is Christian ideas which give the 
Christian the best chance of attaining a richer and deeper experience, and 
likewise Muslim ideas the Muslim. 12 
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In fact. Watt’s observation here about the appreciation of the ideas of 
religions different from one’s own also applies to any other set of ideas, 
whether political, social, or otherwise, because human beings generally 
become products of certain ideas and thus tend to work, analyze, and 
judge others accordingly. 

All translations of the Quranic texts and Hadiths are mine. An impor- 
tant note concerning transliteration: all Arabic words are transliterated 
according to their pausal forms. The point here is to help the non-Arabic 
speaking reader to know how the Arabic word is written. 


Structure of the Book 


This book consists of an introduction, five chapters, and a conclusion. 
The first four chapters treat international wars, while chapter five treats 
internal hostilities and terrorism in Islamic law. The book examines the 
Islamic justifications for war against non-Muslims, that is, international 
war according to the classical Islamic state system, in the first three chap- 
ters. Chapter one studies the Sirah literature to find out the justifications 
for the incidents of fighting between the Muslims and their enemies dur- 
ing the Prophet’s lifetime. Chapter two studies the interpretations of the 
Quranic justifications for war in some of the most influential classical 
and modern Qur’an Tafsir (exegeses) literature. Chapter three studies the 
justifications for war and Islamic attitudes toward non-Muslims in the 
classical Islamic juridical theory of international law and modern Islamic 
writings on the subject. 

The specific order of these three chapters is very important because, 
first, the Quranic texts on war address specific contexts; hence, determin- 
ing the appropriate context is essential before commencing any study of 
the Quranic position on the subject. Second, it was on the basis of the 
incidents of fighting between the Muslims and their enemies (discussed 
in chapter one), and the interpretations of the Quranic texts addressing 
these incidents (discussed in chapter two) that Muslim jurists developed 
the Islamic law of war. Chapter four discusses the regulations governing 
war in international armed conflicts under Islamic law and completes the 
treatment of international armed conflicts in this book. 

Chapter five is devoted to internal armed conflicts and terrorism in 
Islamic law. It studies the justifications and regulations for the use of force 
in internal armed conflicts. In particular, it discusses in some detail the 
law of fighting against al-bughdh (rebels, secessionists) and that of fighting 
against al-muhdribun! quttd' al-tariq (bandits, highway robbers, pirates). 
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Following the discussions of these two kinds of internal armed conflicts 
and, before that, the use of force in international armed conflicts, chap- 
ter five discusses the claim that the concept of jihad is the cause of acts 
of terrorism perpetrated by Muslims and addresses the questions of the 
treatment and punishment of terrorism under Islamic law. Chapter five is 
longer than the other chapters, but this is necessary in order to cover the 
arguments regarding the treatment of terrorism and the punishment of 
terrorists under Islamic law, dealt with in the same chapter, following the 
consideration of the kinds of internal hostilities referred to earlier. 


Chapter 1 


War during the Prophet’s Lifetime 


Introduction 

Studies of war are greatly affected by whether the researchers concerned 
are insiders or outsiders. In cases when the participants in a war are fol- 
lowers of a particular religion or religions, researchers may be affected 
by their religious, historical, cultural, or intellectual view of the religions 
concerned, even if they themselves do not belong to any of the parties to 
the conflict. This sometimes affects their degree of objectivity in deciding 
what is justified and what is not, as well as what might count as defensive 
and what might not. In the case of holy war, if it is agreed that holy war 
is fighting in the name of religion or for religion, one of the questions to 
be raised is whether such a war includes fighting in self-defense against 
armed aggression or against the persecution of a particular religious group. 
This chapter uses the term “holy war” in the sense of an armed conflict 
between members of different religions, waged to propagate the combat- 
ants’ religion. 

The study of the tradition of war in Islam must start by investigating 
relations between the earliest Muslims and their communities, including 
how non-Muslims reacted to the emergence of the religion of Islam and, 
more importantly, the occasions when fighting took place between the 
Muslims and their enemies during this period, that is, during the lifetime 
of the Prophet. The significance of starting with the occurrences of fight- 
ing during this period is that it is on the basis of these incidents and the 
Quranic texts addressing them that the classical Muslim jurists developed 
the Islamic law of war. Therefore, this chapter examines the wars that took 
place during the Prophet’s lifetime — specifically after the Prophet received 
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the message of Islam — and are referred to in the early Sir ah (biographies of 
the Prophet) literature, with the goal of discovering the reasons and justi- 
fications for these wars, as well as their aims. It attempts to interpret these 
incidents in their historical, cultural, and geographical contexts in order to 
offer an explanation of their aims and justifications and their nature. This 
analysis leads to an understanding of how far these conflicts correspond 
to the concept of holy war as defined earlier and, more importantly, to a 
definition of the nature and meaning of jihad in this period, that is, the 
lifetime of the Prophet. It will therefore necessarily relate to the history, 
culture, religion, economy, language, and even geography of those involved 
in the wars concerned. In particular, this chapter argues that studying the 
first thirteen years in the history of Islam, known as the Meccan period, is 
essential for understanding the nature of the conflict between the Muslims 
and their enemies in the later period known as the Medinan period. 


Problems in the Study of Sirah 


The early biographers of the Prophet basically collected the available reports 
about the period of his life. The reliability of the biographers is judged on 
the basis of their scrutiny of the sources and on the completeness of the 
isnad (chain of narrators) for each report they collected, which would ide- 
ally go back to a narrator who witnessed the events. Many Western schol- 
ars doubt the reliability of the early biographies of the Prophet and some 
recognize only the Qur’an as a reliable source of knowledge for the early 
period of Islam. This amounts to a rejection of authentic sources on the 
life of the Prophet, as W. Montgomery Watt (d. 2006) remarks, and the 
theories based on these sources. Watt, like Muslim scholars, recognizes 
the reliability of the early biographical material, unless there are specific 
reasons why particular parts should be discredited. 1 

The majority of Muslim scholars give much credence to the biogra- 
phy by Ibn Ishaq (d. 150/767-8). 2 His biography, edited by Ibn Hisham 
(d. 218/833), is one of the main sources for an account of the life of the 
Prophet. However, Ibn Ishaq’s authority as a jurist writing on legal issues 
is discredited by Ahmad ibn Hanbal (d. 241/855). 3 Western scholars often 
rely on the work on the early period of Islam by al-Waqidl (d. 207/822-3), 
entitled Kitdb al-Maghazi. A However, al-Waqidl’s authority is discred- 
ited by many Muslim scholars and he is even denounced as “ kadhdhdb"^ 
(a liar) by Ibn Hanbal. However, his Al-Maghazi is the main source used 
by Western scholarship with regard to the incidents of war in the period 
covered in this chapter. It is worth mentioning here that early Muslim 
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scholars did not scrutinize reports on matters related to the biography of 
the Prophet and early Islamic history as much as they did reports on mat- 
ters related to theology and jurisprudence. 

Biographers generally refer to the incidents of fighting between 
Muslims and their enemies during the Prophet’s lifetime as al-ghazawdt 
or al-sarayd. Ghazawat (sing, ghazwah), which has the same meaning as 
maghdzi? means raids. Here it refers to any of the missionary and military 
campaigns, and in fact other trips, in which the Prophet took part. Sardyd 
(sing, sariyah ) refers to expeditions allegedly sent by the Prophet but in 
which, unlike the ghazawat, he did not take part. 7 

Martin Hinds remarks that the purpose of the study of maghdzi from 
the second half of the second/eighth century onward requires further 
research. 8 A meticulous study of this issue in the biographies of Ibn Ishaq, 
al-Waqidi, Ibn Sa'd (d. 230/845), and al-Dhahabl (d. 748/1348) reveals 
that the aim of the biographers was to record all the accounts relevant to 
the life or the person of the Prophet. They merely aimed at transferring 
tens of thousands of reports and organizing them chronologically accord- 
ing to topic. They give different chronologies and in some cases details 
that could lead to different conclusions on the reasons for and objectives of 
some of these ghazawat and sardyd. They did not attempt to examine the 
various reports in order to inform the reader of what they considered to be 
the reasons or justifications for these incidents. 

This attitude seems to be the result of the biographers’ desire to avoid 
taking responsibility for adopting a particular account when conflicting 
reports existed. Adopting specific accounts would mean discrediting the 
authenticity of other reporters and their accounts. This job was left to 
another category of Islamic scholars, that is, the muhaddithun (specialists 
in Hadlth), who invented a number of disciplines to evaluate the authen- 
ticity of reports. By simply recounting the various reports, the biographers 
put the responsibility on the shoulders of the narrators and it is left to the 
readers to decide about such incidents. Although this attitude is in some 
cases troubling and perplexing to the researchers who want to answer par- 
ticular questions about justifications for war in the period studied here, it 
prevents any biographer’s personal inclination from influencing the accep- 
tance of a particular version. 

This means that contemporary researchers need to struggle through 
these thousands of reports to find out the justifications for going to war 
in this period. Furthermore, they sometimes even need to reconstruct the 
situation and find out which party to a conflict initiated the aggression. In 
the light of the diverse answers to these questions, various theories on the 
tradition of war in Islam have been formulated, as will be shown later. This 
explains the controversy among Muslims and non-Muslims alike about 
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the Islamic justifications for war and will be shown later on in this chap- 
ter. Inevitably, discrepancies appear in the Sirah literature simply because 
earlier reporters were recounting only the part of the incident they wit- 
nessed or knew about. Moreover, a painstaking study of the ghazawdt and 
sarayd reveals that the intention of the reporters, as well as the biographers, 
was not to address the incidents they were reporting or writing about for 
their own sake, but rather to record the life, character, and example of the 
Prophet. Hence, slight differences exist in the presentation of some inci- 
dents as a result of the different perceptions or evaluations of the reporters 
or biographers. These differences have been kept to a minimum because 
the biographers have confined themselves throughout history to simply 
reporting the events. This explains the omission of any statement about 
the reasons for and objectives of some ghazawdt And sardyd and the writers’ 
satisfaction with merely describing the incidents. It is worth mentioning 
here that differing reasons for and accounts of the same incident are some- 
times found. 


The Meccan Period 

One of the few books that studies the “origins” of the concept of jihad 
in the period studied here is Reuven Firestone’s Jihad: The Origin of Holy 
War in Islam. In his reading of the Meccan period, Firestone constructs a 
particular version in order to support his theory on war in Islam. He por- 
trays the Muslims as determined to initiate aggression toward the Meccan 
idolaters, claiming that the Meccans “did not oppose him [the Prophet] 
until he began berating their gods and insulting their ancestors who died 
as unbelievers.” 9 Moreover, he proposes that it was the Prophet, not the 
Meccans, who initiated the battles. 10 

As for the sources, he states that all the available literature is written by 
“the winning Muslims, whose very success was predicted by their willing- 
ness (or desire) to engage actively in war.” 11 Moreover, he confirms that 
some of the Sirah was “forged” in order to fill the gaps in the Prophet’s 
life, to extol his miracles, or to give an appropriate context for particular 
Qur’anic verses. 12 However, he also claims that Quranic verses were pro- 
vided to sanction a particular historical account. 13 

An examination of the sources Firestone uses gives exactly the oppo- 
site reading. It is interesting to note that these sources explain that the 
Prophet refrained from preaching the call for three years out of fear of the 
reaction of the Meccans, until he received the Qur’anic revelations (15:94; 
26:214-215) that commanded him to declare the message he received. 14 In 
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one incident, Abu Bakr is reported to have saved the Prophet from a group 
of men who encircled him; when he saw that one of them had seized the 
Prophet’s robe, he “interposed himself weeping and saying, ‘would you kill 
a man for saying Allah is my Lord?’ ” 15 

Sir ah literature describes the kinds of torture to which al-mustad'afin 
(oppressed, socially weak Muslims) were subjected. 16 Bilal, a slave who per- 
formed the call to prayer, is described as having been severely tortured 
by his master to force him to abandon the new religion and worship the 
famous Quraysh idols al-Lat and al-'Uzza. Bilal is reported as saying dur- 
ing his torture “ahad ahad” (“One, One,” meaning that there is only one 
God). 17 Yasir’s whole family, including 'Ammar ibn Yasir, his father, and 
his mother Sumayyah, the daughter of al-Khayyat, is also reported to have 
been brutally tortured. The Prophet passed by them as they were being tor- 
tured and, being unable to save them, he said, “Sabra dl Yasir! Maw' idukum 
al-jannah” is (“Patience, O family of Yasir! Your meeting-place will be 
paradise”). 19 The mother, Sumayyah, known as the first female martyr in 
Islam, and her husband, Yasir, were killed under torture because of their 
adamant refusal to abandon the religion of Islam. 20 It is worth mention- 
ing here that these two phrases are very present in the Muslim mind and 
Muslims still use them. For example, they say “Sabra dl Yasir! Maw' idukum 
al-jannah” when asking someone to be patient and to bear the injustice or 
difficulties of a situation in order to achieve something desirable. 

Abu Jahl (d. 2/624), the influential Qurayshite leader, 21 had various 
ways of fighting Islam. Whenever he discovered that a noble and well- 
connected person had embraced the new religion, he reprimanded, scorned, 
and threatened to defame that person. When a merchant embraced Islam, 
Abu Jahl threatened to boycott and destroy his business. He also beat 
weak Muslims and incited others against them. 22 Some Meccan idolaters 
were even determined to kill those who embraced Islam. For example, a 
group of men from the al-Makhzum clan agreed to kill some new converts 
to Islam, including al-Walid ibn al-Walid ibn al-Mughirah. Being afraid 
of his violent temper, they could not tell Hisham ibn al-Walid that they 
wanted to kill his brother. They told him that they sought to convince his 
brother to forsake the religion of Islam. Hisham agreed that they could 
admonish his brother but warned them that if they killed him, he would 
kill the noblest man among them. Here, Hisham recited the following 
verse, translated by A. Guillaume as follows: “My brother ‘Uyays shall not 
be killed, / Otherwise there will be war between us forever.” 23 The Meccan 
idolaters’ systematic collective torture of anyone who followed Islam is 
described as follows: “every clan which contained Muslims attacked them 
[the Muslims], imprisoning them, and beating them, allowing them no 
food or drink, and exposing them to the burning heat of Mecca, so as to 
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seduce them from their religion. Some gave way under pressure of persecu- 
tion, and others resisted them, being protected by God.” 24 Under all these 
kinds of torture and the threat of murder, some Muslims were forced to 
abandon the religion of Islam and to declare that their gods were the idols 
al-Lat and al-‘Uzza, and not God. 25 The Qur’an (16:106) addressed this by 
affirming that such cases of apostasy under torture are excusable. 

Faced with such torture and persecution and with no hope of stopping 
this aggression, the Prophet asked some Muslims to flee to Abyssinia 
because its king, the Negus, was a righteous man who would not allow 
anyone to be oppressed in his territory. Thus, “being afraid of apostasy 
and fleeing to God with their religion,” 26 about eighty-three Muslims 
fled to Abyssinia, and can thus be described as the first asylum seekers 
in the history of Islam. This is known as the first hijrah (flight) in Islam. 
In fact, the Meccan idolaters were determined to get the emigrants back 
and sent 'Abd Allah ibn Abu Rabi'ah and 'Amr ibn al-'As ibn Wail, 
described as two determined men, with presents to the Negus in order 
to bring them back to Mecca. The justification these two men gave to 
the Negus was that the emigrants were a group of people who rejected 
idol-worship and did not accept his religion, that is, Christianity, but 
had invented a new religion, that is, Islam. After the Negus heard from 
the emigrants, he refused to give them back and promised to continue 
to protect them. 27 

The number of those who accepted Islam increased inside and outside 
Mecca; so the Quraysh decided to boycott the clans of Banu Hashim and 
Banu al-Muttalib. They issued a document to the effect that members of 
the Quraysh should not marry into these two clans, or sell to them or buy 
from them and hung it up on the Ka'bah. 28 Persecution of the Prophet 
and the Muslims increased after the deaths of the Prophet’s protector, his 
uncle Abu Talib, and the Prophet’s wife Khadijah in 619. 29 The Prophet 
continued preaching Islam to the neighboring tribes and to those who 
came to the fairs at Mecca, calling them to God and asking them for their 
protection. Many rejected his call to Islam and humiliated him, but others 
believed and agreed to protect the Prophet from any aggression. 30 

Support for Islam at this time came from al-Ansar (literally, the helpers 
or supporters), the name given to the new Muslims from Yathrib (Medina), 
who hosted the Muslims from Mecca and the Prophet after they fled there 
(the second hijrah). Several new Muslim delegations also pledged to sup- 
port Islam and to protect the Prophet and the Muslims. 31 Thereupon, after 
finding a second secure place, the Prophet commanded the Muslims in 
Mecca to flee to Yathrib. They all did so with the exception of 'All ibn 
Abi Talib (d. 40/ 661) and Abu Bakr (d. 13/634) and those who had been 
imprisoned or forced to apostatize. 32 
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When the Meccan idolaters recognized that Islam had started to gain 
protectors outside Mecca, they assembled in order to stamp out the new 
religion and put an end to the issue. After listening to some suggestions 
on how to get rid of the Prophet, they unanimously agreed “that each clan 
should provide a young, powerful, well-born, aristocratic warrior; that each 
of these should be provided with a sharp sword; then each of them should 
strike a blow at him [the Prophet] and kill him.” 33 This plot appealed to 
all the conspirators because the Prophet’s clan would not be able to seek 
revenge from all of these warriors’ clans. While the warriors were waiting 
by the Prophet’s door to assassinate him during his sleep, the Prophet sur- 
vived the plot by miraculously passing through the warriors without their 
being able to see him. 34 Then the Prophet received a divine command to 
flee to Yathrib. He ordered 'All ibn Abi Talib to stay in Mecca for three 
days to return all the valuables and goods the people at Mecca had depos- 
ited with the Prophet because of his honesty 35 and then, accompanied by 
his companion Abu Bakr, he left by the back door of the latter’s house and 
hid for three days in Thawr cave, on a mountain below Mecca. Their plot 
having been foiled, the Meccans offered a reward of one hundred female 
camels for the return of the Prophet. 

Studying this period indicates, on the one hand, that the Meccan 
idolaters initiated a state of war against the followers of the new religion. 
In the words of Watt, the influential “Abu Jahl was bent on crushing 
the new religious movement.” 36 One of the reasons for their aggression 
toward the Muslims was religious, because the Muslims had abandoned 
idolatry, the religion of the leaders of the Quraysh and their ancestors, so, 
in a sense, this state of aggression could be described as a holy war against 
the Muslims. Moreover, they saw in this new monotheistic religion a 
profound challenge to their religious, economic, and political power 37 
because Islam’s call to the worship of God necessitated the destruction 
of their businesses, which depended on the revenues from the pilgrims’ 
visits to the shrines, and this in turn would lead to the destruction of the 
honor in which the Meccans were held among the Arab tribes. According 
to T. W. Arnold (d. 1930), the spread of the new religion meant for the 
Meccans “the destruction of the national religion and the national 
worship, and a loss of wealth and power to the guardians of the sacred 
Ka'bah.” 38 

On the other hand, there are many examples of how determined the 
Prophet and the Muslims were to live by their own beliefs: for example, 
Bilal’s “ahad ahad”\ Abu Bakr’s plea to the Meccan idolaters to stop their 
assault on the Prophet — “would you kill a man for saying Allah is my 
Lord?”; Sumayyah’s murder because of her refusal to abandon Islam and 
worship the idols of the Quraysh; and the first and second flights, when 
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Muslims were forced to leave behind their houses, businesses, and prop- 
erties. This determination to live by Islam is clearly expressed in a poem 
written by 'Abd Allah ibn al-Harith during his flight to Abyssinia in which 
he celebrates the fact that the Muslim emigrants were safely settled and 
able to worship God without fear. 39 

The importance of the Meccan period in the study of the tradition 
of war in Islam has not been given adequate attention in Western schol- 
arship. Although no fighting took place in this period, in fact, a state 
of war already existed, and the enmity escalated, especially after the 
Muslims and the Prophet were forced to leave Mecca, with the con- 
sequent confiscation of their land and properties by the Meccans. 40 
The failure of Western scholarship to recognize that the hijrah signifies 
a state of war seems to be the result of a cultural misunderstanding. 
According to Watt, who appears to be influenced in this idea by the 
Dutch Orientalist Snouck Hurgronje (d. 1936), for Europeans hijrah 
means “a change of location,” but the Arabs have thought of it “as a 
change of relationship to one’s tribe — to make the hijrah was to leave 
one’s tribe and attach oneself to the ummah” Al But even Watt does not 
seem to recognize that this change of relationship meant a change in 
the stance toward one’s tribe. In other words, for the Prophet and the 
Muslims, being forced to leave their beloved Mecca, the holiest of all 
places, meant the initiation of war. Thus, H. Lammens clearly states: 
“In the old Arab law, the Hijra did not merely signify rupture with 
his [Prophet Muhammad] native town, but was equivalent to a sort of 
declaration of war against it. The Me[cc]an guild were under no misap- 
prehension [about this old Arab law].” 42 

It should be added here that the political system in Arabia was charac- 
terized by tribal or clan affiliation. 43 The tribe or the clan was the source 
of an individual’s security and sense of belonging. Thus, anyone expelled 
from a tribe was compelled to find another with which to ally himself. 44 
“Each tribe or clan formed a separate and absolutely independent body.” 45 
A state of war was the norm between all tribes unless there was a peace 
treaty. 46 This explains the pre-Islamic practice of weaker tribes having 
to make payments to stronger ones for their protection. 47 Thus, the fact 
that they had been persecuted and driven out of their homes and tribes 
solely because of their beliefs was the Qur’anic justification for permit- 
ting the Muslims to fight in their own defense against their oppressors 
(Qur’an 22:39-40), as will be shown in chapter two. The enmity here 
was between a group known as Muslims and their Meccan persecutors, 
called in the Islamic sources al-mushrikun or al-kuffdr (polytheists, idola- 
ters, or unbelievers). All the relevant Qur’anic texts should be read in this 
context. 
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The Medinan Period 


The Prophet’s invitation to Yathrib (later known as Medina, literally, city) 
by a number of delegations, including one of women, and their pledge of 
allegiance and support 48 had both religious and political aspects, accord- 
ing to Watt. From the religious perspective, it meant accepting the new 
religion, while politically it meant accepting the Prophet as arbiter between 
the opposing factions of the then troubled Medina. 49 Justifying their invi- 
tation to the Prophet, they told him that they hoped that “God would unite 
them [the opposing factions at Medina] through you [the Prophet].” 50 The 
point to be noted here is that the Muslims had fled from Mecca to another 
troubled place, which was inhabited by several Jewish clans, idolaters, and 
a few people who became Muslims. There was no recognized form of judi- 
cial or political authority in the “hostile city” 51 of Medina, as was the case 
throughout Arabia at that time. Each clan or tribe recognized only the 
authority of its leader. This is why the Muslim delegates hoped that the 
Prophet would bring about peace in Medina. It is important for researchers 
into the tradition of war in Islam to study how the Prophet organized the 
relationship between Muslims and non-Muslims in the newly established 
state system. 

The Prophet began his stay at Medina by building a mosque. A reflec- 
tion on the first two extant Friday sermons indicates that the Prophet 
addressed monotheism and piety and called upon the people to love one 
another. 52 He mentions nothing about the nature of relations between the 
followers of different religions who were living in Medina. A document 
attributed to this period called Sahifah al-Madinah (translated in Western 
scholarship as the Constitution of Medina) is of paramount importance 
because it answers many questions about the nature of this newly estab- 
lished state system and its conception of nationhood, including war and 
peace. 

There is general agreement on the authenticity of this document, 
although some Western scholars disagree about whether it was written 
before or after the battle of Badr (Ramadan 2/March 624). Some suggest 
that it may consist of more than one document. 53 Concerning its dating, as 
the biographers place it, the document must necessarily predate the battle 
of Badr, that is, it must date to the first few weeks after the Prophet’s arrival 
in Medina. 54 Biographers agree that the Prophet’s first achievements there 
were building a mosque, forming a brotherhood between the Meccan 
Emigrants ( al-Muhajirun ) and the Helpers ( al-Ansdr ), and concluding a 
treaty of peace and rapprochement with the Jews. 55 Forming the brother- 
hood between the Muslims and concluding peace with the Jews are what 
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the document precisely attempts to achieve. The fact that it addresses the 
relationship between the Emigrants and the Helpers in the first half and 
the Jews and the Muslims in the second may support the claim that it was 
originally two documents, especially since there is a reference to the Jews at 
the end of the first part, but this evidence is not conclusive, for the purpose 
may have been to address first the relationship between the Muslims and 
second the relationship between the Muslims and the Jews in one docu- 
ment. Moreover, the part addressing the relationship of the Muslims with 
the Jews seems to be a continuation of the preceding articles of the docu- 
ment. As a result, biographers of the Prophet and Muslim scholars seem 
never to think of it as more than a single document. 

Furthermore, a report in al-Waqidl’s Maghdzi confirms that this docu- 
ment was written before Badr. It states that the Prophet concluded a written 
peace treaty with all the Jewish clans upon his arrival in Medina and that 
the Jewish clan of Banu Qaynuqa' was the first clan to break this treaty in 
the twentieth month after the Prophet’s arrival. 56 Despite the importance 
of such an authentic document, it has not been given due “prominence” 57 
by “Muslim writers or Western orientalists,” 58 particularly in the formula- 
tion of the tradition of war in Islam. 

The first sentence of the document contains a reference to the past 
form of the term jihad. It reads: “This is a writing from Muhammad the 
Prophet between the believers and Muslims from Quraysh and Yathrib 
[Medina] and those who followed them, joined them and jahad with 
them that they are one ummah (community or nation) from among the 
people.” 59 Guillaume translates jahad here as “laboured,” 60 R. B. Serjeant 
as “strive,” 61 and Watt as “crusade.” 62 At this point no fighting had taken 
place and the situation here involves Jews, since the document stipulates 
one nation formed from Jews and Muslims together. The whole context 
supports the meaning of the word jahad as “strove” or “made an effort” to 
live peacefully together in this new ummah system. 

The main points here are that the Constitution of Medina, first, stipu- 
lates a state system that makes the Prophet the head of state and, second, 
affirms that Medina is a haram (a sanctuary) for all the parties to this 
document. 63 Significantly, this designation of Medina as a haram means 
there is a total prohibition of violence or bloodshed in it. Thus, in the 
words of Uri Rubin, Medina “was made sacred, with strict rules against 
bloodshed, and its inhabitants were expected to protect and be devoted to 
it just as Quraysh were devoted to their own haram” M Moreover, it affirms 
that if any disagreement or serious dispute arises, it should be referred 
to God and the Prophet. 65 The first half of the document enumerates a 
number of clans from Medina and makes them one ummah along with the 
Muslim immigrants from Quraysh. The second half enumerates a number 
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of Jewish clans and makes one ummah of them with the Muslims. The 
inclusion of the Jews in this new ummah state and the affirmation that “the 
Jews have [the right to practice] their religion and the Muslims have their 
own religion” 66 indicates that this ummah state, which emerged inside the 
tribal political system, “is no longer a purely religious community.” 67 
Furthermore, the Constitution of Medina stipulates a collective 
defense agreement between the Jews and the Muslims in the case of an 
attack on either of them. Thus, the document makes Medina a haram 
for all the parties mentioned in it and stipulates that none of the Jews 
should initiate a war without the permission of the Prophet unless it 
is in revenge. The document even calls for a form of mutual coopera- 
tion between Jews and Muslims by affirming that wa inna baynahum 
al-nush wa al-nasihah (indeed, mutual advice and consultation should 
exist between them, i.e., Muslims and Jews). 68 It also affirms the need 
for loyalty and for helping those who were wronged and confirms, as is 
argued earlier, that the state of relations between the Muslims and the 
Quraysh was one of war following the persecution of the Muslims to the 
extent of forcing them to flee their hometown twice. In one of its articles, 
the document stipulates that “no covenant of protection is given to the 
Quraysh or any of its helpers.” 69 It is worth recalling here that by the time 
the document was written, no battles between the armies of the Muslims 
and the Quraysh had yet taken place. 


The Prophet’s Ghazawat 

The harsh natural conditions of the Arabian Peninsula led to the pre- 
Islamic practice of ghazw (raiding), aimed at the acquisition of camels 
and other animals for their milk and meat. 70 Although it is difficult for 
the contemporary reader to conceive the exact culture of ghazw , especially 
because of the meaning its English translation carries, the whole practice 
of ghazw “was governed by elaborate protocol.” 71 According to Watt, it was 
“a normal feature of Arab desert life. It was a kind of sport rather than war. 
The Arabs had their wars indeed.” 72 Fred McGraw Donner also describes 
it as a “game” and states that this intertribal raiding at the time of the rise 
of Islam was “a frequent, almost routine part of life” 73 among the Northern 
Arabian tribes. Although it is beyond the scope of this book to give a satis- 
factory explanation of this pre-Islamic Arabian custom, it is believed that 
“in practice it \ ghazw] operated as a fairly effective means of redistributing 
economic resources in a region where the balance could easily be upset by 
natural calamities.” 74 
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Speaking about “war and peace” in his The Political Language of Islam, 
Bernard Lewis gives the “Oxford English Dictionary” definition of the 
word razzia, English for ghazw, as “a hostile incursion, foray or raid, for 
purpose of conquest, plunder, capture of slaves, etc., as practiced by the 
Mohammedan peoples in Africa.” He adds that the word ghazw “dates back 
to pre-Islamic Arabic, when it was used with much the same meaning.” 75 
Giving this definition in the context of his discussion of fighting in jihad 
and the terms given to those whom he describes as its “frontiersmen, the 
march warriors who defended the far-flung frontiers of Islam and car- 
ried the war, by invasion or by raiding parties, into the territory of the 
enemy,” 76 is misleading and distorts the entire tradition of war in Islam. 
The discussion of Lewis here leads to the conclusion that the meaning of 
jihad is included in this Oxford English Dictionary definition of the word 
razzia, mentioned earlier. 

In fact, biographers used the words ghazwah and sariyah to describe 
many crucial events in the period of the Prophet’s life at Medina, which 
are, however, not defined. This results in a considerable degree of misun- 
derstanding as embodied in the definition quoted by Lewis given earlier. 
Biographers used the word ghazwah to denote all the Prophet’s travels as 
well as many of his encounters with non-Muslims and give different fig- 
ures for the total number of these ghazawat, such as eighteen, nineteen, 
twenty-six, and twenty-seven. Different names are also given to the same 
incident, referring either to the name of the clan or tribe involved or to the 
locality in which it took place. It is common for the biographers to give dif- 
ferent chronologies. 77 They even differed on what constitutes a ghazwah, 
in the sense that, if the Prophet left Medina and encountered two tribes 
before returning to Medina, some considered this one ghazwah, while oth- 
ers considered it two. They almost all agree that the Prophet was engaged 
in nine incidents of fighting. 

A meticulous study of the Prophet’s ghazawat reveals that the meaning 
of the word has been confused with its pre-Islamic meaning. Biographers 
used the word ghazwah to refer to all the Prophet’s journeys from Medina, 
whether to make peace treaties and preach Islam to the tribes, to go on 
'umrah, to pursue enemies who attacked Medina, or to engage in the nine 
battles. It is worth recalling here that the main concern of the biographers 
was merely to collect accounts about the life of the Prophet, not to study 
the tradition of war for its own sake. 

Guillaume noticed that Ibn Ishaq included the ' umrah performed by the 
Prophet in 7/629 among the Prophet’s twenty-seven ghazawat. Guillaume 
remarked in his translation that the number of ghazawat is twenty-six and 
writes in a footnote that Ibn Ishaq “has counted the Pilgrimage [' umrah\ 
as a raid.” 78 Indeed, Ibn Ishaq was not mistaken here because this was one 
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meaning of the word ghazwah at the time when he was writing. Moreover, 
al-Waqidi also called it ghazwah al-Qadiyyah 79 (i.e., the fulfilled ' umrah 
ghazwah), referring to the ' umrah the Prophet performed the year after he 
was prevented from entering Mecca, because, according to the treaty of 
al-Hudaybiyah (6/628), the Prophet was permitted to enter Mecca only 
the following year. In this case, the Prophet’s journey for ' umrah is called a 
ghazwah. Thus, the word ghazwah can mean a journey and does not neces- 
sarily mean a raid or a razzia. To conclude: in this context, this meaning 
of the word ghazwah is one of the meanings the biographers had in mind 
when they attempted to describe every single instance of the Prophet’s trav- 
els or encounters with non-Muslims. But this meaning is not found in 
Lane’s Lexicon or in any standard Arabic lexicon. 

The nature of ghazawdt may be classified into the following two main 
categories: (i) preaching and making peace treaties and (ii) attacks on the 
Muslims and series of incidents. 


Preaching and Making Peace Treaties 

Nine of the Prophet’s twenty-seven ghazawdt discussed in what fol- 
lows were expeditions to preach Islam and make peace treaties with the 
tribes, which were successful in two cases. In ghazwah al-Abwa (1), the 
Prophet made a written peace treaty with the clan of Banu Damarah 80 
and in ghazwah al-'Ushayr (3) he made peace treaties with the clan of 
Banu Mudlaj. Watt notes that “Some small clans or tribes made alliances 
with Muhammad in the course of his expeditions [ghazawdt), prob- 
ably pacts of non-aggression.” 81 However, Firestone portrays the early 
ghazawdt of the Prophet as marauding attacks against the Quraysh and 
quotes a sentence from Ibn Ishaq that leads to this misinformation. He quotes: 
“[Muhammad] then went out to raid 82 in [the month of] Safar, the begin- 
ning of the twelfth month from his arrival in Medina.” 83 However, one 
sentence later the source he quotes reads: “The B. Damra there made peace 
with him through their leader Makhshi b. 'Amr al-Damrl.” 84 This exam- 
ple shows that using the word “raid” to translate ghazwah in the context of 
the incidents studied in this chapter is sometimes inaccurate and indeed 
misleading. 

In six of these nine ghazawdt, the Prophet did not meet the clans or 
tribes who were his targets. No explanation is given and this might mis- 
lead readers about the nature and objectives of these ghazawdt. The reason 
contemporary readers are left to conclude from the geography of the region 
and culture of these tribes is that they were mobile nomads, so when the 
Prophet knew that they would be at a certain place, usually where their 
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animals could find water, he went there to meet them, but, by the time the 
Prophet reached these places, they had already moved on. The Prophet did 
not make contact with the clans in any of the following ghazawdt : Buwat 
(2), Banu Sulaym in al-Kudr (8), Dhu Amarr, also called Ghatafan (9), 
al-Furu' of Buhran (10), Dhat al-Riqa' (14), and Dumah al-Jandal (16). In 
Dhat al-Riqa', as the Prophet was traveling to meet three clans, he met one 
on his way, but the two parties were fearful of each other. They made no 
contact and the Prophet prayed with the Muslims “the prayer of fear.” In 
some of these ghazawdt, biographers add that the Prophet stayed at these 
places for a period of a few days, a month, or even two. The Prophet’s stay 
for a period of up to two months might suggest that he was involved in 
preaching. 

Although Muslims study the accounts of the life of the Prophet to learn 
from his example and way of life, early biographers confined themselves 
to merely describing events. Modern biographers, however, give very brief 
explanations for these incidents. Mahmud Shakir indicates that the aim of 
such early ghazawdt was to learn about each new place and preach Islam 
to the surrounding tribes, and to ensure that the tribes would not support 
the Quraysh if a war took place between the Quraysh and the Muslims. 85 
In his encyclopedic two-volume Sir ah Khdtam al-Nabiyyin (Biography of 
the Seal of the Prophets), Shaykh Abu Zahrah (1898-1974) writes only one 
sentence affirming that the Prophet’s expeditions were aimed at introduc- 
ing Islam to the tribes: “calling [such expeditions] ghazawdt or the like 
does not mean war but preaching the call [i.e., the religion of Islam].” 86 
The reason that biographers do not give adequate explanatory information 
about these incidents is that they are addressed to Muslims, who could be 
expected to be aware of the relevant background. 


Attacks on the Muslims and Series of Incidents 

In the first ghazwah of Badr (4), “Kurz ibn Jabir al-Fihrl raided the pas- 
turing camels of Medina.” 87 The Prophet, along with thirteen of the emi- 
grants, searched for him until they reached the neighborhood of Badr, but 
in vain; they then returned to Medina. This incident is counted as one of 
the Prophet’s ghazawdt simply because the Prophet took part in a search for 
the attacker, even though no encounter took place at all. 

The state of war that had existed in Mecca between the Quraysh and 
the Muslims culminated in a series of attacks on the Muslims in Medina. 
The alleged intention of the Muslims to take the property of a Quraysh 
caravan in compensation for the property they had been forced to leave in 
Mecca was met by Abu Jahl’s determination to prove the unchallengeable 
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power of the Quraysh over Arabia. The reason for his determination to 
fight the Prophet (quoted later) is very important in understanding the 
nature of the conflict at this period. The leader of the caravan sent a mes- 
senger to the Quraysh to inform them that the caravan had passed Medina 
and was returning safely to Mecca. Hence, “two clans, Zuhrah and 'Adi, 
withdrew completely” 88 from the march to Medina once they were sure 
that the caravan was safe. Abu Jahl, however, “forced Quraysh to advance” 
to Badr. 89 In his words, Abu Jahl wanted “the Arabs to hear about the 
Quraysh’s march and huge gathering [army] so that they [the Arabs] would 
always be in awe of us [Quraysh] forever after.” 90 Watt, however, argues 
that Abu Jahl “was presumably hoping to get rid of Muhammad once for 
all.” 91 However, the defeat of the Quraysh at the hands of a tiny group of 
Muslims was humiliating and catastrophic. For the Quraysh, the death 
of seventy men, including some of their leaders such as Abu Jahl, “was a 
disaster of the first magnitude.” 92 Therefore, the Quraysh launched a series 
of attacks on the Muslims at Medina following their defeat in this battle 
known as ghazwah Badr al-kubra (the great battle of Badr, Ramadan 2/ 
March 624) (5). 

In al-Sawiq (7), Abu Sufyan, accompanied by two hundred (or, in some 
versions, four hundred) riders from the Quraysh, murdered two farmers 
and burnt some palm trees and houses on the outskirts of Medina. The 
Prophet went out after them but they had already returned to Mecca. 93 
Some months later, to avenge the death of their distinguished relatives who 
had been killed in the great battle of Badr referred to earlier, a group from 
the Quraysh collected money from the revenues of the caravan after it had 
returned safely; this was the one for which they had gone to war at Badr 
(Ramadan 2/March 624). They prepared an army of three thousand men 
and marched to Medina in Shawwal 3/March 625, where they defeated 
the Muslims at ghazwah Uhud (ll). 94 The next day, the Prophet went out 
with the Muslims in pursuit of the enemy until they reached a place called 
Hamra al-Asad. They stayed there for three days and then returned to 
Medina without meeting the Quraysh. This incident is called ghazwah 
Hamra al-Asad (12). The aim of this incident, according to Ibn Ishaq, was 
to let the Quraysh know that the Muslims had not been weakened by their 
defeat. 95 It is worth noting here that, despite the enmity that was emerg- 
ing between the Muslims and the Jews in Medina, a wealthy Jewish Rabbi 
called Mukhayriq fought and died with the Muslims in the battle against 
the Quraysh at Uhud. He is even reported as asking other Jews to support 
the Prophet against the Quraysh attack. 96 

At the battle of Uhud, Abu Sufyan vowed to fight the Muslims again 
at the fair of Badr the following year. Thus, in what is known as the last 
ghazwah of Badr (15) the Prophet and Muslims attended the fair while 
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Abu Sufyan and the men accompanying him turned back before reaching 
Badr. 97 Calling such an incident a ghazwah of the Prophet, even though 
the parties did not see each other, thus confirms that the word ghazwah 
was used to refer to any trip or expedition the Prophet made and does not 
necessarily mean a “raid” or “fighting.” 

In ghazwah Banu Lihyan (19), the Prophet went out against the clan 
of Banu Lihyan, who had assassinated the Muslim preachers at al-Raji'. 
When the Prophet could not meet them, he returned to Medina. 98 In ghaz- 
wah Dhu Qarad (20), 'Uyaynah ibn Hisn from the clan of Fazarah “with 
the cavalry of Ghatafan raided the apostle’s milch-camels in al-Ghaba [on 
the outskirts of Medina].” 99 They killed the man who was in charge of 
them and captured his wife. The Prophet with some Muslims followed 
them and freed the woman and some of the camels. Two Muslims were 
killed with one of the raiders. 

The emerging ummah state system in Medina, which included Jews 
along with the Muslims, was a new form of affiliation that replaced the 
clan or tribal affiliation system. This ummah system required abiding by 
the political, economic, and judicial system stipulated in the Constitution 
of Medina. While this Constitution makes every clan responsible for its 
financial obligations, 100 it made the Prophet the political and judicial 
authority of the community of Medina. 

According to Ibn Ishaq and Ibn Sa'd, the Jewish clan of Banu Qaynuqa' 
broke the treaty with the Prophet and fought against him between Badr 
and Uhud. According to a report in al-Waqidl and al-Dhahabl, fighting 
broke out in the market and a Jew and a Muslim were killed in this inci- 
dent because a Jew “stealthily pinned [a Muslim woman’s] skirt to the back 
of her upper garments so that when she stood up she exposed herself.” 101 
The Prophet therefore besieged this clan in what is called ghazwah Banu 
Qaynuqa' (6), until they were deported from Medina without fighting, “in 
accordance with Arab custom.” 102 

In another incident, 'Amr ibn Umayyah al-Damari from the Jewish clan 
of Banu al-Nadlr killed two men from the clan of Banu 'Amir. The Prophet 
therefore went to the man’s clan asking them to pay the blood-money for 
the two men, in accordance with the pact between the two clans. After 
the Banu al-Nadlr plotted “to assassinate” 103 the Prophet, he sent them an 
order to evacuate Medina “because of their perfidy and violation of the” 104 
Constitution of Medina. They “refused to comply and announced hostil- 
ity. Upon this the Prophet marched and besieged” 105 them until they were 
deported from Medina without fighting after a siege that lasted for six nights 
in what is called ghazwah Banu al-Nadlr (1 3). 106 Medina has a long history 
of internecine struggles. “It is noteworthy that, before Islam, the Medinan 
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Leader 'Amr ibn Annu'man seriously thought of deporting a[l]-Nadir and 
Qurayzah because of their hostility to the other Arabs of Medina.” 107 

Because of their deportation from Medina to Khaybar, a group from 
the Banu al-Nadlr went to the Quraysh and urged them to join in war 
against the Prophet. After receiving four thousand men from Quraysh in 
support, this group invited the clans of Ghatafan, Banu Sulaym, Banu 
Fazarah, Ashja', Banu Asad, and Banu Murrah, who together formed an 
army of ten thousand men. Because of this gathering of clans, this attack 
is called ghazwah al-Ahzab (the parties). It is also called the ghazwah of 
the Ditch (17) because the Muslims “dug a trench around Medina” 108 
that prevented their being massacred since they numbered less than one- 
third of their attackers. This coalition of clans besieged Medina for about 
a fortnight. 109 

Because of their support for the attackers at the battle of the Ditch, 
the Prophet besieged the clan of Banu Qurayzah in their fortresses for 
more than two weeks. Eventually they agreed to put an end to this issue 
by choosing 110 Sa'd ibn Mu'adh, who was their ally, to arbitrate in this 
dispute. Ibn Mu'adh, who was suffering from an arrow wound received 
at the ghazwah of the Ditch and died shortly afterward, was called on for 
arbitration. He decreed that all the muqdtilah (the men who were able to 
fight) should be put to death. The sources give various numbers for the 
men who were executed as a consequence of this decree, putting it at two 
hundred, 111 four hundred, six hundred, seven hundred, eight hundred, or 
nine hundred. 112 One woman was also put to death because she killed 
Khallad ibn Suwayd. 113 Strangely enough, there is no indication in the 
sources that there was any resistance to this sentence. 114 This incident is 
known as ghazwah Banu Qurayzah (18). 115 It is pointed out that this sen- 
tence was given according to the rules of Banu Qurayzah’s own religion, 
specifically the Book of Deuteronomy (20:10-15). 116 

The Prophet marched to Khaybar because they had joined in the 
attack at the battle of the Ditch. 117 In ghazwah Khaybar (23), biogra- 
phers mainly confine themselves to describing the incident, rather than 
explaining the reasons for it. According to one report, while the Prophet 
was preaching at Khaybar, one among a group of fighters declaimed 
some verses of poetry about himself, calling for a warrior to fight him. 118 
According to a report in Al-Tabaqdt, the Prophet told 'All ibn Abi Talib 
to fight against Khaybar until they believed that there is no god but God 
and that Muhammad is a Messenger of God. While this report suggests 
fighting for religion until the people of Khaybar became Muslims, this 
incident, in fact, resulted in an agreement that stipulated that they were 
to pay half the produce of the land. 119 
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As for ghazwah Banu al-Mustaliq (21), the Prophet received news that 
al-Harith ibn Abi Dirar was gathering the clan of al-Mustaliq to fight 
against him. The Prophet sent Buraydah ibn al-Husayb al-Aslaml to verify 
this news. When Buraydah confirmed that al-Harith was preparing for 
war, the Prophet went out against him. Fighting occurred and one Muslim 
is said to have been killed. Al-Waqidl states that ten from al-Mustaliq were 
killed, but according to Ibn 'Abd al-Bar not one of them was killed. 120 

In ghazwah al-Hudaybiyah (22), the Prophet set out for Mecca to per- 
form 'umrah in (6/628). He put on the ihram garb so that the Quraysh 
would not think that he had come to wage war. 121 At al-Hudaybiyah, eight 
miles from Mecca, negotiations were held between the Prophet and the 
Quraysh and they concluded a written pact. 122 According to it, the Prophet 
was not permitted to enter Mecca for 'umrah that year, but could go for 
three days the following year. Significantly, they justified this refusal by 
their fear that the Arabs might think that the Prophet had forced his way 
into Mecca. 123 This reflects the same way of thinking shown by Abu Jahl 
in his justification for forcing the Quraysh to advance to Badr, mentioned 
earlier. That is to say, the Quraysh wanted to show that they had unchal- 
lengeable power over Arabia. 

The Prophet stipulated that there should be an armistice for ten years 
and added that anyone who wanted to form an alliance with him or with 
the Quraysh might do so. Thereupon, the clan of Khuza'ah formed an 
alliance with the Prophet while the clan of Banu Bakr formed one with the 
Quraysh. After two years (in 8/630), the Quraysh broke this armistice by 
arming and fighting with the clan of Banu Bakr against Banu Khuza'ah in 
the vendetta between these two clans, so the Prophet marched in ghazwah 
fathMakkah (24) 124 to take control of Mecca. 

Chapter 48 of the Qur an, significantly entitled “ al-Fath ” (the victory), 
considers this armistice secured at al-Hudaybiyah “fatha muhlna (liter- 
ally, a great opening, i.e., a great victory) for Islam. 125 It is worth add- 
ing here that two years after this ceasefire, the number of Arabs who had 
embraced Islam outnumbered those who embraced Islam over the period 
of the first nineteen years, that is, since the advent of Islam. 126 So while 
the Muslims accompanying the Prophet at al-Hudaybiyah (6/628), nine- 
teen years after the advent of Islam, numbered one thousand four hun- 
dred, within two years the men accompanying him in the march to Mecca 
(8/630) numbered ten or twelve thousand. Ibn Ishaq states: “No previous 
victory in Islam was greater than this. There was nothing but battle when 
men met; but when there was an armistice and war was abolished and men 
met in safety and consulted together none talked about Islam intelligently 
without entering it.” 127 Thus, Karen Armstrong considers the treaty of al- 
Hudaybiyah a turning point that made “conversion to Islam even more of 
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an irreversible trend.” 128 The reason, as explained by Ibn Ishaq earlier, is 
that the armistice put an end to war, the normal state of relations between 
clans in Arabia, and gave people the chance to know about the religion of 
Islam. 129 However, Donner interprets this truce as a turning point in the 
Prophet’s life that brought about political “power and prestige.” 130 

After the Prophet entered Mecca in 8/630, Malik ibn 'Awf al-Ansarl 
gathered the clan of Hawazin to fight the Prophet and “assembled to 
him also all Thaqif and all Nasr and Jusham; and Sa'd b. Bakr, and a 
few men from B. Hilal.” 131 According to another account in al-Tabari, 
these groups had already gathered to fight against the Prophet when he left 
Medina for Mecca. They assumed that he was coming out against them. 
But when they knew that he had settled in Mecca, they marched to fight 
him at Hunayn, three miles from Mecca. When the Prophet heard about 
their march, he sent 'Abd Allah ibn Abi Hadrat al-Aslaml to confirm the 
news. After confirmation that they had marched to fight, the Prophet bor- 
rowed weapons from Safwan ibn Umayyah, a Meccan idolater. It is worth 
mentioning here that eighty idolaters, including Safwan, fought on the 
Prophet’s side in this battle. 132 In the words of Watt, the Prophet “had no 
hesitation about accepting non-Muslims as allies. Moreover, apart from 
the pagan Meccans [who fought] at Hunayn, there are several instances 
of men fighting under Muhammad before they became Muslims.” 133 At 
ghazwah Hunayn (25), the Muslims defeated Thaqif who then retreated 
to their fortresses at al-Ta’if. The Muslims besieged them for some days in 
what is called ghazwah al-Ta’if (26). Twelve Muslims were shot dead by 
arrows and hot iron and fighting stopped soon afterward. 134 

In ghazwah Tabuk (27), the Prophet marched to Tabuk to confront 
the Byzantines, Lakhm, Judham, Ghassan, and 'Amilah, who were gath- 
ering to attack him. The Syrian traders who brought this news told the 
Muslims that this army had reached al-Balqa and was camping there. 135 It 
is probable that the story of this gathering was only a rumor, as al-Waqidl 
remarks, 136 because there is no indication of any confrontation or prepara- 
tion for war. Moreover, Ibn Ishaq adds: “When the apostle reached Tabuk 
Yuhanna b. Ru’ba governor of Ayla came and made a treaty with him and 
paid him the poll tax. The people of Jarba and Adhruh also came and paid 
the poll tax.” 137 


The Sardyd 


The word sariyah refers to expeditions allegedly sent by the Prophet for 
several objectives, such as to preach Islam, get news of what the Quraysh 
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were planning, return stolen property, fight against those who were pre- 
paring to attack Medina, kill an individual for the same r( :ason, fight 
those who killed one of the Prophet’s messengers, and, in five instances, 
to destroy Quraysh idols after the taking of Mecca. In most instances, 
biographers give their account in the form of a narration of the incidents, 
without explaining the background and objectives of these expeditions, 
and they give different totals for these incidents, such as thirty-five, 
thirty-eight, forty-seven, and fifty-six. These differences indicate that 
each biographer arrived at his own conception of what constituted 
a sariyah. For example, Ibn Sa'd at the beginning of his book, follow- 
ing his teacher al-Waqidi, states that the number of sardyd sent by the 
Prophet was forty-seven, while the present book finds that he ends up 
referring to fifty-six sardyd. Some biographers used the word ghazwah to 
refer to incidents others called sariyah, while some used the word bath 
(delegation) in the same context. In many incidents, no encounter at all 
occurred with the clans. A number of incidents involved fighting and in 
some cases the number of victims is not given. According to the numbers 
that are given, eighty Muslims were killed, including sixty-nine preach- 
ers who were assassinated in one incident, while sixty-five non-Muslims 
were also killed. These accounts of sardyd are a much less credible source 
than those of the ghazawdt, not only because of the lack of clarity and 
details about the reasons for and objectives of such minor incidents, but 
also because the narrations are not scrutinized and in some cases are 
unconvincing as stories. 

Three of these sardyd are briefly discussed here. One gives an example 
of the difficulties facing researchers on war in Islam, while two shed some 
light on the situation in Medina. In sariyah 'Abd Allah ibn Jahsh, the 
Prophet sent eight Muslims to Nakhlah, 138 a place between Mecca and 
al-Ta’if. The point to be addressed here is the objective of this sariyah. Ibn 
Ishaq’s wording of the phrase expressing the objective of this sariyah-. drsud 
bihd Qurayshd, hand atih minhum bi-khabar 139 is translated by Guillaume 
as “Lie in wait there [at Nakhlah] for the Quraysh and find out for us 
what they are doing.” 140 But Watt and many Western researchers base their 
study of this incident on al-Waqidl’s wording of the phrase expressing the 
aim of this sariyah as fatarassad bihd 'air Quraysh , 141 They incorrectly 
understand this phrase to mean “ambush a Meccan caravan.” 142 It is worth 
adding here that all the biographical sources use the former phrase and 
even al-Waqidi, the source of the second phrase, mentions a narration that 
confirms the first report. Because of these linguistic and contextual diffi- 
culties for researchers in their study of such incidents, Watt, in his attempt 
to construct an account of what happened in this one, admits that “among 
the probabilities and uncertainties through which we have been wading 
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there is a little firm ground.” 143 Unfortunately, many Western theories on 
the tradition of war in Islam have been constructed upon these admittedly 
flimsy “probabilities and uncertainties,” as explained later. 

The point here is that biographers were not primarily concerned with 
describing what happened but rather with reporting what was said about 
what happened, and contradictory or inaccurate reports are unreliable 
sources for constructing theories on the tradition of war in Islam. In deal- 
ing with such narrations, researchers use their imagination to determine 
what actually happened so that they can construct their theories. These 
imaginative approaches to interpreting, and then assessing, these incidents 
are the origin of the many polemical theories on the tradition of war in 
Islam, which are determined, to a great extent, by whether the researchers 
interpret and assess these incidents within their contexts and according 
to the norms, culture, and mentality of the people involved in the inci- 
dents, or whether they approach them with the mindset of the twenty-first 
century. 

The following incidents give some insights into the culture in which 
Islam emerged. In sariyah Bi’r Ma'unah, 144 'Amir ibn Malik ibn Ja'far 
asked the Prophet to send some Muslims to preach Islam to his people 
in Najd. After receiving confirmation that they would be protected, the 
Prophet sent forty (or seventy, according to Ibn Kathir) qurra (Muslim 
preachers who had memorized the Qur’an). 145 When they reached a place 
called Bi’r Ma'unah, all the Muslims were assassinated except for Ka'b ibn 
Zayd, who was left for dead. 

In a similar incident, called ghazwah al-Rajl', 146 the Prophet sent six 
(or ten) preachers at the request of a group from the clans of 'Adal and 
al-Qarah to teach Islam to their peoples. On their way, they were betrayed 
to the clan of Banu Lihyan, who told the Muslims that they would not be 
killed but would be handed over to the Quraysh as part of an exchange. 
Four of these Muslims were killed and, in return for two captives, two 
were given to people from the Quraysh whose relatives had been killed at 
Badr. When these two Muslims refused to recant, 147 they were brutally 
murdered. 148 Thus, this incident gives a picture of the vendetta situation 
in Arabia and how it contributed to the series of hostile actions discussed 
earlier. 


Building a Theory of the Prophets Wars 


Muslim and non-Muslim scholars have developed various theories about 
the nature of the hostilities referred to earlier that took place between 
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the Muslims and their enemies during the Prophet’s lifetime. Despite 
the difficulties facing modern scholars of this period, it is of paramount 
importance to study the incidents that led to the wars and to analyze the 
objectives of the people involved in them. This is why the discussion of 
the so-called ghazawdt and sardya focuses on the circumstances that led to 
these incidents rather than on the theories developed by later generations 
of researchers. 

The reports about the life of the Prophet are a very rich source and have 
been used to construct various theories and assumptions, depending on the 
researchers’ own interpretations and their use or abuse of the sources. The 
challenge facing the researchers here is to distinguish between the authen- 
tic reports and the dubious and fabricated ones. Unlike their Western 
counterparts, Muslim scholars have developed complex and specialized 
methodologies for this purpose. One of the major differences between 
Western and Muslim scholarship in the study of Islam is their approach to 
the nature of the Qur’an and the acts of the Prophet. Furthermore, based 
on the diverse interpretations of the hostile incidents discussed earlier, a 
number of contradictory theories on the tradition of war in Islam have 
been developed in outsider literature, as will be shown here. 

For example, in an “interpretive approach” to building a theory about 
the occurrences of hostilities in early Islam discussed earlier, Firestone 
explains that the emigrants had to resort to the old, pre-Islamic custom 
of tribal raids in order to improve their difficult economic situation. He 
affirms that these wars were not “holy wars” but “mundane wars,” apart 
from the fact that those engaged in them considered themselves to be act- 
ing in accordance with God’s design. 149 In his attempt to read the mind 
of the emigrants, Firestone imagines that their immediate problem was 
“whom should they raid?” 150 No indication is given of how he reaches this 
reading, but he replies to the question by saying that the “natural prey” 151 
for the emigrants was their own kin, the tribe of Quraysh because, first, the 
emigrants saw that the Meccans’ caravans were lucrative targets and sec- 
ond, and more importantly, he adds, contradicting his earlier portrayal of 
the Muslims as initiators of aggression, that the emigrants sought revenge 
because “they had been treated so abusively by their own Meccan kith and 
kin.” 152 He also admits that Muslims “avoided physical aggression at almost 
any cost and suffered physical and emotional abuse as a consequence.” 153 
Otherwise, he imagines, the emigrants “could have decided to raid unre- 
lated tribes, or that other schemes could have been attempted.” 154 To com- 
plete this portrayal, Firestone claims that justifications were needed for 
these raids “perhaps” 155 in order to justify the violation of the prohibition 
of attacking one’s kin or “perhaps, because transcendent sanction was felt 
needed to engage in organized violent acts of any kind.” 156 
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Firestone starts his discussion of the battle of Badr by remarking that it 
was a “victorious expedition [that] brought Muhammad and his followers 
great distinction and success in the acquisition of spoils and prestige.” 157 
Here, he adds that the Prophet is “depicted in the Sira as inciting his war- 
riors with the promise that martyrs slain in battle will enter paradise.” 158 
Firestone concludes that, after Badr, “according to the tradition, warring 
in the path of God was now required virtually without restriction, [for this 
reason Firestone admits that] the material following Badr will not occupy 
us.” 159 To give some logic to this theory, he argues that this swift transition 
from what he calls mundane war to holy war “occurred neither linearly 
nor smoothly.” 160 He explains that the munafiqun (hypocrites), the term 
he wrongly translates as “dissenters,” were condemned for not engaging in 
the fighting at Uhud and in other instances. 161 In other words, his point of 
departure is that not all the Muslims were willing to engage in war. 162 

He concludes his theory as well as his book with the following: “[these 
wars developed into] the total declaration of war against all groups, whether 
kin or not, who did not accept the truth of the hegemony of Islam.” 163 
However, he gives another interpretation of these wars earlier in his book, 
asserting that the pre-Islamic responsibility to go to war in order to pro- 
tect the viability and honor of one’s kinship group was replaced by the 
new Islamic responsibility to go to war in order to “protect the viability 
or honour of the new community of believers by fighting in the path 
of God.” 164 He even sketches a third theory of what he calls holy war, 
and claims that these wars developed eventually to include “anyone who 
opposed Muhammad and his divinely guided following.” 165 

Firestone’s theory is reviewed in a number of Western academic jour- 
nals. It is interesting to note that he avoids direct reference to the Prophet 
in the development of war in Islam and seems not to link the Prophet 
directly to what he portrays as marauding attacks on the Meccans, unless 
he meant to include the Prophet among the emigrants. Nonetheless, all 
the sources make it clear, as Firestone himself notes, that the Prophet was 
the judicial and political leader of the whole community of Muslims and 
Jews in Medina. 166 

Firestone’s serious mistake, which is commonly found in many outsider 
studies, is that he constructs his theories on the early wars in Islam without 
studying those wars. In other words, he does not substantiate his theory by 
referring to specific hostile incidents, explaining why and where they took 
place and who initiated them, and constructing his theory on that basis. 
In his chapter “The Sira,” he discusses only the sariyah of 'Abd Allah ibn 
Jahsh and the battle of Badr. It is, indeed, disappointing that Firestone 
bases his theory on a biased presentation of only one battle in Islam and 
admits that he disregards all the other material. While the way he distorts 
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the incidents during the Meccan period and the battle of Badr may be 
understandable, he ends his book without explaining his concluding idea 
of a declaration of total war against all mankind. 

Thus, Firestone bases his whole theory on the incorrect idea that the 
Prophet launched marauding attacks against the Quraysh, while in fact 
it was Quraysh who launched a series of attacks against the Muslims in 
Medina, as explained earlier. Although no fighting took place between 
the Muslims and their oppressors in Mecca, Emmanuel Sivan also claims 
that the Prophet fought “for dominance in Arabia against the pagans, first 
against the city of Mecca (622-28) and then against the nomadic Arabian 
tribes (628-32) ... in the struggle over limited resources (above all water 
and grazing ground), and transformed it and the warrior ethos it produced 
into an integral part of its creed.” 167 

Firestone’s idea that the munafiqun were not willing to engage in what 
he portrays as offensive action is misinformation. His theory on munafiqun 
seems to be an overdevelopment of Watt’s discussion of what he calls “the 
Muslim opposition.” 168 Firestone gives no explanation to substantiate the 
idea that their refusal to engage in fighting was based on a rejection of 
the new ethos of war. In putting forward this idea, he expresses his dis- 
trust of the sources, but still argues that “we must remain content to note 
that, for whatever reason, a large and powerful enough segment of the 
Muslim community refused, at least for an important period, to engage 
in fighting.” 169 

Strangely enough, he admits that “the exact identity and motiva- 
tions of these dissenting groups cannot be reconstructed, but their exis- 
tence is clear.” 170 Ironically, some of the verses he uses to construct his 
theory (Qur’an 48:11, 16) speak of the munafiqun who refused to join 
the Prophet in his journey to perform 'umrah in 6/628. Al-Waqidl points 
out that their refusal to join the Prophet was not because they were busy, 
as they claimed, but because of their criticism of the Prophet for going to 
the Quraysh unarmed. 171 It was because of such behavior, in addition to 
their occasional treason, that they were called hypocrites. As for those who 
were criticized for not fighting at Uhud, it is clear that they were obliged 
to defend their city against the attack of the Quraysh, as stipulated in the 
Constitution of Medina. 

In the Qur’an, Chapter 63, Al-Munafiqun (The Hypocrites) and 
many other verses speak about this issue. Ibn Ishaq devotes a consider- 
able part of his book to the issue of the munafiqun in the early period in 
Medina. 172 He lists many names from various clans who hypocritically 
claimed to be Muslims, with a subtitle: “The Rabbis who accepted Islam 
hypocritically.” 173 Ibn Ishaq states that in one incident some of these hypo- 
crites were ejected from the mosque. 174 It is worth adding here that the first 
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few months after the Prophet’s arrival in Medina witnessed theological con- 
frontations between Jews and Muslims. Ibn Ishaq indicates that the first 
hundred verses of Chapter 2 of the Qur’an, “The Cow,” were revealed “in 
reference to these Jewish rabbis and the hypocrites of Aus and Khazraj.” 175 
In 9 A.H. the Prophet ordered the destruction of a new mosque built by 
twelve of the munafiqun} 76 So Firestone’s point of departure for construct- 
ing his theory that the munafiqun were Muslims who rejected fighting 
because of the new ethos of offensive or holy war is a false assumption. 
These wars were waged by the Quraysh on Medina and all of those labeled 
munafiqun were condemned because they failed to meet their obligation to 
defend the city as stipulated by the Constitution of Medina. 

Rudolph Peters points out that Firestone, specifically in his treatment 
of Quranic texts, “uncritically” applies a method used by Morton Smith 
in his 1957 PhD thesis on the Old Testament. Peters explains that “the dif- 
ferences in textual history between the Hebrew Bible and the Qur’an make 
it difficult to transfer methods developed in one field to another ... The 
interpretation of the Qur’an as a historical source therefore requires a 
totally different approach.” 177 This indicates that there is a line of thought 
in Western scholarship that approaches Islam with a tendency to study and 
interpret it through the historical and religious experiences of Judaism and 
Christianity. This approach has necessarily led to distorted judgments and 
even to the creation of readings of the history and texts of Islam that are 
totally different from those of the Muslims. 

Muslim and Western scholarship agree that a state of war was the nor- 
mal state of relations between the various tribes in Arabia at the time of 
the advent of Islam. Outbreaks of war in Medina during the Prophet’s 
lifetime have been a rich source for constructing various, and sometimes 
contradictory, theories on the nature and objectives of war in Islam. Watt’s 
Muhammad at Mecca and Muhammad at Medina and their abridgement in 
his Muhammad: Prophet and Statesman are laudable efforts in the study of 
the life of the Prophet, 178 because Watt bases his study of hostile incidents 
during the Prophet’s time on the biographical material. Many Western 
scholars are influenced by some of Watt’s ideas and some of his ideas have 
been further developed or reinterpreted. 

Although Watt’s three-volume study on the life of the Prophet contains 
many insightful ideas, this book disagrees with some of his interpretations 
of the incidents, such as his idea that the Prophet’s seven early expeditions 
“were directed against Meccan caravans.” 179 It is worth adding that he 
explains that these expeditions “are of slight importance, in that nothing 
seemed to happen.” 180 He even recognizes that two of these expeditions 
resulted in peace treaties. 181 Watt formed this opinion about the seven 
early expeditions by accepting the phrase in a report mentioned earlier in 
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al-Waqidi’s Al-Maghazi, which he understands to mean that the objective 
of the sariyah of Ibn Jahsh was “to ambush a Meccan caravan.” The pres- 
ent book argues that al-Waqidi’s wording here was not intended to give 
the meaning understood by Watt. Al-Waqidi in fact gives another report 
that explains that the objective of this sariyah was to bring news of what 
the Quraysh was planning. 182 As explained earlier, these early expeditions 
were aimed at introducing Islam to the tribes and making peace treaties 
with them, thus ensuring that they would not support the Quraysh in any 
attack on the Muslims. 183 A dozen or two of the three hundred Muslim 
men at Medina went on reconnoitering missions to find out whether the 
Quraysh were preparing for any attack. The number of the Muslims who 
went into these missions (in one mission they numbered only eight) proves 
that such ghazawdt and sardya were reconnoitering missions and obviously 
not raids as commonly assumed. 184 Hence, Shakir titles his discussion of 
these early expeditions al-ghazawdt wa al-sarayah al-istitla'iyyah (recon- 
naissance ghazawdt and saraya). 185 

Watt’s mistaken idea of presenting these expeditions as offensive attacks 
has, unfortunately, been expanded upon by some theorists. Firestone devel- 
ops this idea to speak of what he calls “mundane attacks” on the Quraysh 
and then transforms this into a theory of Muslim holy war against all man- 
kind. 186 Armstrong accepts the idea that the Muslims resorted to the then 
“national sport” of ghazw against the caravans of the Meccans because the 
Meccans persecuted and expelled them from their homes. Nonetheless, 
concerning the spread of Islam, she explains that all the Arab tribes had 
either converted to Islam or joined the Muslim ummah as confederates, 
especially after the treaty of al-Hudaybiyah. In fact, the ninth year of the 
hijrah is called the “year of the delegations” because delegations from all 
over Arabia came to the Prophet declaring their acceptance of Islam. 187 
This meant the collapse of the religion of the Meccans and thus the 
destruction of their economy and prestige position among all the Arabs. As 
Ibn Ishaq explains, this was the reason why the Quraysh waged aggression 
against the Prophet. 188 Thus, Armstrong concludes her succinct balanced 
reading of the Prophet’s lifetime by saying that before the Prophet’s death, 
“the ghastly cycle of tribal warfare, of vendetta and counter-vendetta, had 
ended. Single-handedly, Muhammad had brought peace into war-torn 
Arabia.” 189 This shows the extent of the contradictions between the read- 
ings of these wars in Western scholarship. While Firestone portrays them 
as all-out holy wars against all mankind, Armstrong maintains that the 
Prophet brought peace to the already “war-torn Arabia.” 

In his chapter “Foundations of Conquest,” Donner relates the rise of 
the Islamic state in Medina to the Prophet’s “highly successful pursuit of 
political power.” 190 He explains that the Prophet used many methods to 
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establish his power in Medina and argues that the incidents that took place 
in Medina were the result of the Prophet’s determination to achieve politi- 
cal power. He believes that the Prophet set himself up as a ruler against the 
opposition of the three Jewish clans of Qaynuqa', al-Nadir, and Qurayzah 
and “struggle[d] to humble the Quraysh in his native city, Mecca.” 191 

However, Donner bases his theory here on two unfounded assump- 
tions. First, the idea that the Prophet established his leadership against the 
opposition of the three Jewish clans is based on the reactions, rather than 
the actions that led to these reactions. In other words, if the Qaynuqa' 
had not fought against the Prophet and if al-Nadir had not attempted to 
assassinate the Prophet, they would not have been sent into exile. And if 
the Qurayzah had not supported the Quraysh in the battle of the Ditch, 
its male members would not have been sentenced to death by Sa'd ibn 
Mu'adh. Moreover, the Prophet, from his arrival in Medina, had already 
become the leader of the whole community of Muslims and Jews in the 
city, as stipulated in the Constitution of Medina. Second, the idea that 
the Prophet “struggled to humble Quraysh” seems also to be a develop- 
ment of Watt’s mistaken understanding of the seven early expeditions. 
The biographical material proves that the Quraysh launched attacks on 
the Muslims in Medina. Moreover, the treaty of al-Hudaybiyah substanti- 
ates the fact that the Prophet accepted the inferior position stipulated by 
the Quraysh negotiators in this treaty. It is worth adding that the Prophet 
accepted the unfair and arbitrary articles of the treaty, despite the disagree- 
ment of his Companions. 

Thus, there are two main, unfounded, contradictory, speculative inter- 
pretations 192 of the outbreaks of hostilities in this period: while Firestone 
gives a holy-war-like interpretation of the Prophet’s wars, Donner advocates 
a secular interpretation, portraying the Prophet as a “genius politician and 
strategist” 193 who was ambitious for political power. Nonetheless, Bruce B. 
Lawrence maintains: “The war Muhammad waged against Mecca was not 
a struggle for prestige or wealth, but for the survival of God’s Word and 
his own person.” 194 

But the present book argues that the following important questions 
should be addressed in any attempt to theorize on the tradition of war in 
Islam: would there have been any outbreaks of hostility in early Islam if the 
Prophet and the Muslims had not been persecuted and had been permit- 
ted to practise their new religion freely in Mecca? And would there have 
been any war in Medina if Abu Jahl had not forced the Quraysh to go to 
war at Badr, or if the three Jewish clans had abided by the Constitution 
of Medina and not attempted to assassinate the Prophet or supported the 
Quraysh in the battle of the Ditch? Thus, Watt remarks here that “it is 
interesting to speculate on what would have happened had the Jews come 
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to terms with Muhammad instead of opposing him.” 195 This book argues 
that, as concluded by Ibn Taymiyyah (d. 728/1328), the hostile actions 
referred to earlier were not initiated by the Prophet or motivated by Islamic 
teachings to engage in offensive attacks against non-Muslims because of 
their unbelief in Islam. 196 


Conclusion 

This book finds that the attempts of the early biographers to refer to all 
the Prophet’s travels and engagements with others as ghazawdt or maghdzi 
and expeditions sent by him as siyar, without differentiating between the 
preaching and fighting missions, have caused considerable misunderstand- 
ing about the tradition of war in Islam, although they agree that fighting 
took place in nine of the Prophet’s twenty-seven ghazawdt, namely, Badr, 
Uhud, The Ditch, Qurayzah, al-Mustaliq, Khaybar, fath Mecca, Hunayn, 
and al-Ta’if. 

As pointed out earlier, Badr, Uhud, and the Ditch were defensive 
engagements against offensive attacks on the Muslims in Badr and Medina 
by the Quraysh and a number of other clans who joined in the attack at 
the battle of the Ditch. The exiled Jews of Nadir were behind the mobi- 
lization of several other clans in this attack and offered as an inducement 
“half the date harvest of Khaybar ... to B. Ghatafan if they would join in 
the attack.” 197 Qurayzah should not be considered an act of war as it was 
the implementation of the arbitration against the traitors at the battle of 
the Ditch. Al-Mustaliq was a response to an attack already in progress. As 
for Khaybar, it is significant that, first, Khaybar numbered ten thousand 
while the Muslims numbered about three thousand. Second, it ended in 
an agreement that Khaybar were to pay half the produce of their lands. 
Watt explains that the reason for this incident was Khaybar’s “use of their 
wealth to induce the neighbouring Arabs and especially the strong tribe 
of Ghatafan to join them against the Muslims.” 198 Hence, the aim of the 
Prophet’s march to Khaybar was to put an end to their hostility after they 
had violated the Constitution of Medina. Accepting Islam or making this 
payment signifies peaceful coexistence and recognition of the authority 
of the state system stipulated in the Constitution of Medina. As for Fath 
Mecca, as stated earlier, the Prophet’s march to Mecca with at least ten 
thousand men from the Arab tribes was a successful, popular, bloodless 
attempt to take control of his home city of Mecca after eight years in exile. 
The Prophet confirmed to the huge crowd accompanying him that their 
march was a peaceful one and no fighting was to take place and no fighting 
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did in fact ensue between the two parties, although Khalid ibn al-Walld 
fought in self-defense when arrows were shot at him as he was destroying 
an idol. Hunayn and al-Ta’if are two incidents of fighting with the clans 
of Hawazin and Thaqif that took place when they marched to Hunayn to 
fight the Prophet after he took control in Mecca. 

This book thus finds that the Muslims’ engagements in all these hostili- 
ties during the Prophet’s lifetime were defensive. 199 Their occurrence was 
the result of normal developments of events arising from the political and 
cultural systems in place in the war-torn Arabia of the time. Shaykh All 
Jum'ah, the current Mufti of Egypt (2003-present), adds that all these 
incidents occurred between the Prophet and his relatives, namely, the 
various tribes of the clan of Mudar, and the Jewish clans who allied with 
Quraysh. 200 He suggests that, as was natural for the Arabs of the time, 
Mudar fought these battles because of the leadership and authority the 
Prophet was gaining at the time. In fact, the spread of Islam and the growth 
of the Prophet’s leadership were undermining their religion and thus their 
economy, power, and prestige in Arabia. This explains Abu Jahl’s motive, 
quoted earlier, for forcing the Meccans to fight the Prophet in the first 
battle in Islam, the battle of Badr, and therefore supports Watt’s reading 
that Abu Jahl wanted to eliminate the Prophet forever. Their defeat at Badr 
necessitated revenge to restore their leadership, and the subsequent occur- 
rences of fighting that ensued as a result. It was for the same reason — to 
strengthen the Meccans’ leadership — that the Meccans dictated arbitrary 
articles in the negotiations of the armistice of al-Hudaybiyah intended to 
show the inferior position of the Prophet and requiring him to return to 
Medina without entering Mecca to perform 'umrah that year. 

Moreover, the cases of the Jews of Banu Qaynuqa who fought along- 
side the Prophet after Badr, 201 the Jewish Rabbi who fought and called 
upon his fellow Jews to fight alongside the Prophet against the attack by 
the Quraysh at the battle of Uhud, the group of Jews who fought with the 
Prophet and received a share of the war spoils, 202 and the many idolaters 
who fought with the Prophet at Hunayn and al-Ta’if are all examples that 
mitigate against the idea that these were wars fought for the spread of a cer- 
tain religion. On the basis of these incidents, most of the classical Muslim 
jurists advocated that it was permissible for polytheists to fight alongside 
the Muslims against the dar al-harb. liyi Furthermore, on the basis of the 
aforementioned incidents and the jurists’ consequent agreement on the per- 
missibility of non-Muslims’ fighting alongside a Muslim army, contempo- 
rary Muslim scholars have strongly advocated the Islamic permissibility of 
seeking the support of the non-Muslim forces for the liberation of Kuwait 
from the Iraqi ghazw (invasion) of August 1990-February 1991. 204 The 
Islamic Fiqh Council Journal, affiliated to the Saudi-based Muslim World 
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League, devoted its fifth issue to the discussion of this question and, more 
importantly, to justifying the Islamic permissibility of hosting American 
forces in Saudi Arabia and other Gulf countries. 205 This fifth issue also 
includes statements to this effect from important Islamic institutions such 
as al-Azhar al-Sharif and Dar al-Ifta of Egypt, as well as the Committee 
of the Senior Saudi Scholars. Interestingly, these Muslim scholars are advo- 
cating here the permissibility of military support from non-Muslim forces 
in a war against another Muslim country. 

Thus, none of the incidents of war studied in this chapter could be 
described as “holy war” in the sense of a war waged to propagate a religion 
or because the opponents held different beliefs. However, the confusion 
about the tradition of war in Islam arises from the fact that the decision 
to join in these defensive just wars was given religious justification. In the 
next chapter, this confusion in the exegetes’ interpretations of the Quranic 
justifications for engaging in fighting in the incidents discussed here will 
become obvious. It is worth recalling here that the whole struggle between 
the Meccans and the Muslims arose after the Muslim minority were perse- 
cuted and forced to flee Mecca because of their new religion. 

Concerning the extent of the use of force in the wars studied here, 
according to Muhammad 'Imarah, the number of fatalities in all these 
incidents totals 384 (181 Muslims and 203 among their enemies), 206 while 
according to Ahmed Shalabi it totals 251 (139 Muslims and 112 among 
their enemies). 207 However, the differing numbers of fatalities given in the 
biographical material discussed in this book estimate that the total num- 
ber in all the incidents is between a minimum of 367 (170 Muslims and 
197 among their enemies) and a maximum of 514 (222 Muslims and 292 
among their enemies). In fact, there is no way to ascertain the accuracy 
of these numbers, so researchers have to choose one of the biographers’ 
accounts. However, 'Abd al-Sabur Marzuq, the secretary general of the 
Supreme Council for Islamic Affairs in Egypt, affirms that the number of 
fatalities, including both Muslims and their enemies, is less than 400. 208 
These figures indicate the degree of force used in these incidents and 
the insignificance of the disagreement over the numbers caused by refer- 
ring to different biographical material. Those executed in ghazwah Banu 
Qurayzah are not included in these figures because they were sentenced by 
Sa'd ibn Mu'adh for their treason and are therefore not counted among the 
war dead. 

The Prophet’s expeditions, accompanied by Muslims, to the nomadic 
tribes in such an insecure region, whether to preach Islam or to make 
pacts of nonaggression with the tribes or to engage in defensive actions, 
were efforts that they hoped would be rewarded by God and can all be 
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considered as one form of the Islamic concept of jihad. Muslim deaths in 
these activities are considered by Muslims as acts of martyrdom. 

The Quranic texts and the sayings of the Prophet calling upon Muslims 
to join in these defensive wars and extolling the reward for those who took 
part in them have been misrepresented by some as Islamic textual justifi- 
cations for holy war to be initiated against non-Muslims. Unfortunately, 
the study of jihad in outsider literature has been limited to this distorted 
reading of such texts, which creates a totally different impression accord- 
ing to which Muslims are transformed from fighters in a just and defensive 
war into initiators of offensive holy war. In other words, these texts have 
been introduced as the Islamic justification for the initiation of the wars 
that took place during the Prophet’s lifetime, and the tradition of war in 
Islam in general, and not with a view to clarifying the diverse reasons for 
these incidents, as detailed earlier. Any study of these Quranic texts and 
prophetic sayings on jihad that does not take into account whether they 
address a defensive or offensive, or a just or unjust war, will reach erroneous 
conclusions on the tradition of war in Islam. 



Chapter 2 


The Justifications of War 
in the Qur’an 


Introduction 

A number of Quranic verses address the relationship between the Muslims 
and their enemies during both the Meccan and Medinan periods discussed 
in chapter one. In the Meccan period, over one hundred and fourteen 
verses command Muslims to forgive their persecutors and be patient in 
the face of the religious oppression and execution of some of their fellows. 
In the Medinan period, however, certain verses give the Muslims permis- 
sion to defend themselves in the face of aggression from the Meccans. In 
several of the Medinan chapters of the Quran, many verses address the 
Muslims’ struggle with their enemies and some of these verses command 
the Muslims to fight the enemy. 

This chapter considers the Qur’anic texts that address the issue 
of war. It discusses the interpretations of these texts in some of the 
most influential classical and modern Qur’an exegeses, specifically the 
exegeses of al-Tabari (d. 310/923), al-Qurtubl (d. 671/1272), Rashid 
Rida (1863-1935), and Sayyid Qutb (1906-1966). The exegetes’ 
interpretations reflect their understanding of the nature of the con- 
flict between the Muslims and their enemies. More importantly, these 
interpretations provide the basis of th e jus ad bellum (the justifications 
for resort to war) in the tradition of war formulated by the Muslim 
jurists, as shown in chapter three. Therefore, the aim of the present 
chapter is to discover the ways in which the Qur’an justifies warfare 
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and to investigate whether the Qur’an sanctions offensive war in order 
to propagate Islam. 

Muslim scholars have developed a number of exegetical disciplines for 
the study of the Qur’an, some of which have crucially shaped Muslim 
understandings of the Quranic position on war. Using these exegetical 
disciplines and in the light of their diverse understandings of the Quranic 
position, Muslim scholars, specifically the jurists, have formed the Islamic 
laws regulating the relationship of Muslims with others. 

However, Fred McGraw Donner concludes that “we [Western schol- 
ars] are not in a position to catalog unequivocably the main elements 
contributing to the way [emphasis added] Muslims thought about war 
and its limitations . . . The reason for this is mainly a practical one: too 
little preliminary work on a vast subject.” 1 Moreover, Andrew Rippin 
notes that the science of Qur’an exegesis “still remains a vast, virtu- 
ally untapped field of investigation [in Western scholarship . . . because 
unfortunately] Orientalists continue to gloss over its importance as a 
historical record of the Muslim community, as revealed in comments 
that declare the material to be ‘dull and pettifogging’ and the like.” 2 
These statements succinctly diagnose some of the problems that arise in 
the study of the Islamic tradition of war in outsider literature. Despite 
the importance of the subject and the vast literature on it, many areas 
and methodologies that contributed to the development of the Islamic 
law of war still remain largely underexplored. That is to say, quoting 
certain Quranic phrases or verses or even an exegete’s interpretation of 
such phrases or verses, or worse, simply depending on translations of the 
Qur’an, to explicate the Qur’anic position on war, merely adds to the 
confusion in the area. But to find out both classical and contemporary 
Muslim understandings of the Qur’anic position on war, the best 
approach is to examine the exegetical disciplines that the exegetes them- 
selves apply. 

It is important to note here that it is generally characteristic of Islamic 
scholarship that Muslim scholars, whether exegetes, jurists, or otherwise, 
were all individual researchers who worked independently without any 
formal relationship with state authorities, except when scholars accepted 
the position of qadi (judge). Moreover, as H. A. R. Gibb notes, they 
“were hesitant or unwilling to become involved in the practical affairs of 
government.” 3 Their works present their individual intellectual efforts to 
conceive an Islamic framework for relating to others in times of peace and 
war. Their frameworks derive from their readings of the injunctions found 
in the Qur’an and the Sunnah (tradition) of the Prophet. It is undeniable, 
however, that these scholars were influenced, throughout Islamic history, 
by the sociopolitical conditions of their times. 4 
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The Text and Context of the Qur’an 


It goes without saying that the Quranic verses on the issue of war must be 
read in their sociopolitical and linguistic contexts. More importantly, they 
must be understood in the context of the specific incidents they address. 5 
As Mustansir Mir rightly points out, “a study of the Quranic view of war 
will have to take into account both the Quranic text and Muhammad’s 
conduct of war.” 6 It is therefore a major error to study these Quranic verses 
without, or, equally misleadingly — as this study argues — before, determin- 
ing their context. Studying the Quranic verses on war requires, first, deci- 
phering the rules of Quranic textual discourse by defining the meaning 
of the words describing the warring parties, that is, Muslims versus their 
enemies, the Meccan mushrikunl kuffar (Meccan polytheists/unbeliev- 
ers), munafiqun (the hypocrites, the Medinans who outwardly claimed 
to be Muslims while actively supporting the Muslims’ enemies), and ahl 
al-kitdb (literally, family of the scripture, generally translated as People of 
the Book) and, second, reconstructing the situation in which the parties 
involved went to war, including deciding the reasons and justifications for 
the initiation of a particular act of war and also who initiated it. 

A problem of war studies is that any disagreement in reconstructing the 
situation in which war arises leads to totally different descriptions of the 
same incidents. For example, what some see as an offensive action may be 
seen by others as a defensive one, the aggressor in the eyes of some may 
be the victim in the view of others, and diverse judgments on what is 
justifiable will arise. However, if agreement is reached on the reconstruction 
of the situation, it should be possible, at least theoretically, to negotiate or 
disagree on what is just and what is not or who was the aggressor and who 
was not. The current state of the study of war explored in the present book 
is full of contradictory readings of the context of the incidents of war in the 
insider/Islamic and the outsider literatures. Consequently, there are widely 
differing readings of the same Quranic texts addressing these incidents. 

On the one hand, the previous chapter shows that the battles of Badr, 
Uhud, the Ditch, Khaybar, Hunayn, and al-Ta’if were defensive and just 
wars. The first three, one of which, the Ditch, involved a number of Jewish 
tribes, were launched by the Meccans on the Muslims in Medina. The 
march to Khaybar was intended to put an end to its inhabitants’ hostil- 
ity after they had fought in the battle of the Ditch. The Hunayn and 
al-Ta’if incidents were initiated by the Hawazin and Thaqif tribes. With 
regard to the Tabuk incident, although no encounter took place, the 
Muslims marched as a result of a rumor circulated by Syrian traders about 
a Byzantine army camping in Tabuk on its way to make war upon the 
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Muslims in Medina. Reading the context in this way, Muslims throughout 
history have seen the Muslims involved in these incidents as the victims of 
their enemies’ aggression. 

On the other hand, these incidents are generally portrayed in out- 
sider literature either as holy wars launched by the Prophet against non- 
Muslims, or as military and strategic operations to “master,” “dominate,” 
or “conquer” the Hijaz. 7 Some even argue that the Prophet was acting 
according to the dictates of an apocalyptic interpretation that made him 
attempt to “stamp out kufr [unbelief] . . . wherever it appeared.” 8 In these 
readings, researchers speak of the Prophet as the only one responsible for 
these events. David Cook, for example, thinks that the Prophet launched 
campaigns during the last nine years of his life in order to conquer terri- 
tories. He concludes that the aim in the battles of Badr, Uhud, the Ditch, 
Mecca, and Hunayn was to dominate Medina, Mecca, and al-Ta’if. 9 This 
interpretation is an example of the construction of a context for these 
incidents wholly different from that traditionally accepted by Muslims, 
though, strangely enough, Cook does not discuss these “campaigns” per 
se. Furthermore, Cook here even constructs a contrary geographical con- 
text for these incidents, because the first three so-called campaigns were 
in fact offensive attacks launched against the Muslims in and around 
Medina, their town. He omits to mention that after his arrival in Medina, 
the Prophet was made the leader of the community in Medina by the 
Constitution of Medina. Given this context, it is inconceivable that the 
Prophet could have “conquered” Medina. 

Another example of creating a different context is Firestone’s designation 
of the Muslims’ enemies as the Muslims’ “detractors” 10 or “nonbelievers.” 11 
The use of the words “detractors” and “nonbelievers” here indicates that 
the Muslims went to war against those who were merely critical of Islam, 
thus implying that Muslims launched holy wars against those who did not 
accept Islam. In fact these enemies were physically hostile and aggressive 
as shown earlier. 


Speech-Act Theory 

In his article “Understanding the Qur’an in Text and Context,” Richard 
C. Martin discusses a new approach to the study of the Qur’an, one aspect 
of which is the “speech- act theory.” As explained by Mary Louise Pratt, a 
speech-act can consists of two or three things. First, a locutionary act is the 
act of making a recognizable utterance. Second, an illocutionary act is the 
message conveyed in the locutionary act such as “ordering,” “promising,” 
“rewarding,” “warning,” and so on. Third, a perlocutionary act refers to the 
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result that may be effected on the addressee by the illocutionary act. For 
example, as a result of “ordering,” the addressee may obey, or by “warn- 
ing,” the addressee may be frightened, and so on. 12 

It appears that this theory has not been applied to the study of the 
Quranic verses on war, though it could be helpful to look for the perlo- 
cutionary acts of these Qur’anic verses on their addressees in the period 
limited to this book. Specifically, it could be helpful for understanding the 
Islamic position on war, particularly if a war were launched by the Muslim 
addressees as the perlocutionary act of a certain Qur anic text. An attempt 
is made here to apply this theory whenever possible, with the aim of better 
understanding the Qur’anic verses studied in this chapter. 


Others in the Eyes of Muslims 

The word “Islam” means submission and obedience to God, as well as 
peace. The word “Muslim” denotes a follower of and a believer in the reli- 
gion of Islam. Thus Muslim identity is characterized by a religious belief. 
To become a Muslim, a person needs to utter the formula of belief in 
Islam: “There is no God but God and Muhammad is the messenger of 
God.” 13 Thus, a Muslim is one who submits to, and obeys, God. In this 
sense, earlier prophets, such as Abraham, Ishmael, Isaac, Jacob, Moses, 
and Jesus, are also referred to in the Qur an as Muslims. 14 Thus, Jews, 
Christians, Sabaeans, and Zoroastrians share with Muslims at least their 
belief in, and submission to, God. They are referred to in Islamic discourse 
as ah l al-kitdb. People of the Book. Therefore, contrary to what Martin 
claims, 15 Islam treats specifically Judaism and Christianity “not as ‘other 
religions’ but as itself.” Ismail R. al-Faruqi confirms this. 16 

The Qur’an addresses Muslims as al-muslimun (“Muslims,” “those who 
submit”) or al-mu’minun (“believers”) and refers to their enemies through- 
out the period of the revelation of the Qur’an as mushrikun (“polythe- 
ists”), kuffar (“unbelievers”), mundfiqun (“hypocrites”), and ahl al-kitdb 
(“People of the Book”), 17 all of which have religious connotations. Reading 
the Qur’anic texts that discuss fighting against these religious groups 
without deciphering the contextual meanings of these classifications leads 
to the misjudgment of the nature of the conflicts the texts refer to. In 
other words, the Qur’anic justifications for fighting against the Muslims’ 
enemies who were given these various religious descriptions can be mistak- 
enly understood to be based on their religious identity alone, as is in fact 
assumed by many researchers. 

The context of these Qur’anic verses, as discussed in the biographi- 
cal literature on the life of the Prophet, indicates that Islam was born in 
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a culture of intertribal conflicts. The hostility that existed between the 
Muslims and their enemies during the period of the Quranic revelations 
was a normal product of the sociopolitical culture of the time. The fact 
that the Muslims emerged as a group identified by their religious beliefs 
generated the Meccans’ hostility toward them to the extent that they were 
twice forced to flee from Mecca, first to Abyssinia and later to Medina. 
Throughout the thirteen years of the Muslims’ stay in Mecca, the Qur’an 
instructs them to forgive their enemies and to be patient. In brief, the 
battles that were fought after the flight to Medina were mainly the result 
of the culture of vendetta, after the Meccans’ defeat at Badr and the par- 
ticipation of certain Jewish tribes in the battle of the Ditch. 

Thus, although it is true that the warring parties in these incidents did 
usually, though not always, belong to different religions, it was not the dif- 
ference in religion that was the cause of the conflict. A state of war between 
the Muslims and, in Quranic terms, the idolaters/unbelievers/polytheists 
of Mecca was the norm until 6/628, when the armistice of al-Hudaybiyah 
was concluded. The reasons for this enmity were hostility, persecution, and 
aggression, not the holding of different beliefs and the religious definitions 
that identified the enemy combatants were not a justification for acts of war. 

Shaltut, Sachedina, and Sherman A. Jackson have reached the same 
conclusion. Writing in 1940, Shaltut explains that the word “unbelievers” 
in the Qur’an refers to “those hostile polytheists who fight the Moslems, 
commit aggression against them, expel them from their homes and their 
property and practise persecution for the sake of religion.” 18 Referring 
to the Qur’anic justification for the use of force against the unbelievers, 
Sachedina states: “It is not unbelievers as such who are the object of force, 
but unbelievers who demonstrate their hostility to Islam by, for example, 
persecution of the Muslims.” 19 Moreover, there is not a single instance of 
fighting between Muslims and non-Muslims arising from a Qur’anic rev- 
elation. The fact that the Qur’anic phrases calling upon Muslims to fight 
“the polytheists” have not been read in this context has led to the common 
erroneous conclusion found in outsider literature and in the writings of 
certain classical Muslim scholars that these verses call upon Muslims to 
wage an offensive war against non-Muslims if they refuse to accept Islam 
or pay thejizyab (tax levied to exempt eligible males from conscription). 20 


The Order of the Qur an 

Approaching the Qur’an to study its position on war is highly problem- 
atic for any researcher who is not trained in a number of Qur’anic study 
disciplines. The first obstacle arises because the Qur’an is not arranged 
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chronologically or according to subject. Thus, Martin concludes: “literary 
criticism and traditional exegesis . . . have not brought us [Western schol- 
ars] much closer to understanding or even appreciating the Quran as a 
speech act formed within the present order of suras and ayas” lx But for 
Muslims, at least those who are familiar with the Qur’an and its context, 
Martin adds that the Qur’an “has identifiable contextual circumstances 
within which Muslims render and interpret meaning. The Qur’an does 
not ‘mean’ something outside of socio-cultural contexts.” 22 

Muslim scholars agree that the order of the text of the Qur’an was deter- 
mined by the Prophet. The Angel Gabriel directed the Prophet about the order 
of each verse and chapter throughout the Qur’an and the Prophet instructed 
the kuttdb al-wahi (scribes of the revelation) accordingly. This means that 
the order of the Qur’an is tawqifi, that is, arranged according to divine ordi- 
nance. 23 Gabriel used to revise the Qur’an with the Prophet once a year, and 
twice in the year of the Prophet’s demise. Moreover, several hadlths refer to 
the same order of some verses in the Qur’an as is obtained today. 24 

Although Kamali says that “no particular order can be ascertained in the 
sequence of its text,” 25 it is obvious that, in general, the short chapters have 
one subject, while long chapters have more than one. Each chapter is named 
after its main subject. For this reason, a few chapters have more than one 
name. 26 The Qur’an was revealed piecemeal 27 since many Quranic verses 
were revealed in response to particular incidents or questions directed to the 
Prophet. Some of the Quranic verses on peace and war were addressed to the 
Prophet and the Muslims, to tell them directly what to do with their enemy 
throughout the twenty-three-year period of the revelation of the Qur’an. 

It is a characteristic of the Qur’an that several chapters throughout the 
Qur’an contain references, narrations, or injunctions related to many sub- 
jects, with references to the same subject sometimes being found in sev- 
eral different places in the same chapter. References to “war,” “fighting,” 
“jihad,” and “murder” exist in thirty-four chapters throughout the Qur’an. 
While some of these references address the struggle between the Muslims 
and their enemies, many address stories about prophets and nations prior to 
Islam, as well as murder and the pre-Islamic custom of female infanticide. 

One of the challenges facing researchers on the Quranic position on 
war is determining the chronological order of these scattered references to 
the Muslims’ struggle with their enemies. A rough chronology of some of 
these incidents could be determined in the light of the known sequence 
of the incidents, as well as in cases of agreement among reporters about 
the context and timing of a certain revelation. Otherwise, the only way 
to determine the chronology of the rest of the verses is by speculation. 
This means it is impossible to determine a definite chronology and the 
context of a few verses that would pinpoint the Quranic position on war 
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is therefore also uncertain. 28 This leads to diverse interpretations of such 
verses and hence different theories on the Quranic position on war. 

Meccan and Medinan Revelations 

Muslim scholars divide the Qur an into Meccan and Medinan revelations, 
that is, verses and chapters. However, they adopt three different approaches 
to identifying each genre. The first is to identify as “Meccan revelations” 
those verses revealed in Mecca and its surroundings before the hijrah (flight) 
to Medina, while the “Medinan revelations” are the verses revealed after 
the hijrah, even if they were revealed in Mecca. The second is to call the 
verses revealed in Mecca and its surroundings both before and after the 
hijrah “Meccan revelations,” while the “Medinan revelations” are only the 
verses revealed in Medina. The third is to regard as “Meccan revelations” the 
verses addressing the people of Mecca, while the “Medinan revelations” are 
the verses addressing the people in Medina. Scholars agree on identifying 
eighty-two Meccan and twenty Medinan chapters, but differ on the remain- 
ing twelve chapters. 29 The significance for the study of war of identifying 
the Meccan and Medinan revelations is that it helps researchers to follow the 
Quranic positions vis-a-vis the Muslims’ enemies through these two stages. 

Researchers into the issue of war in the Qur an should consider all the 
relevant verses and interpret each verse in its own context. Moreover, all 
the verses should be read in the light of the general message of the Qur’an 
concerning the Islamic worldview and the relationship of Muslims toward 
others. Muslim scholars affirm that the Qur’an is an “indivisible whole” so 
that “any attempts to follow some parts of the Qur’an and abandon others 
will be totally invalid.” 30 For this reason, Muslim scholars advocate that the 
best tool for the interpretation of the Qur’an is the Qur’an itself, 31 so, in 
order to reach a conclusion on the Islamic position on a particular subject it 
is a prerequisite to study all the relevant Qur’anic verses and the disciplines 
invented by Muslim jurists and exegetes, which will now be discussed. 


Quranic Disciplines 


In order to derive rulings based on the Qur’an, Muslim jurists classified 
the texts of the Qur’an into the following disciplines: 

a) Al-'Amm wa al-Khas (the general and the specific): a text that is 
'amm refers to a general category of people, 32 while a text that is khas 
refers to a particular individual or category of people. 
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b) Al-Muhkam wa al-Mutashdbih (definite and obscure): a text that 
is muhkam is a definite, clearly understood text, while a text that 
is mutashdbih is obscure or liable to various interpretations. Some 
scholars hold, however, that muhkam refers to abrogating texts, 
while mutashdbih refers to abrogated texts. 

c) Asbdb al-Nuzul (reasons of revelation, occasions of revelation): 
since many verses were revealed in response to particular incidents 
or questions directed to the Prophet, knowing the occasion or reason 
of revelation of these verses helps clarify their meanings and, more 
importantly, is essential in deriving juridical rulings from these 
verses, as explained in the following discipline. 

d) 'Umum al-Lafz wa Khusus al-Sabab\ texts that have asbdb al-nuzu.1 
are divided into three forms. (1) 'Umum al-lafz wa 'umum al-sabab : 
those that refer to a general category of people in a general con- 
text 33 — rulings included in this category of texts are applicable in 
law. (2) Khusus al-lafz wa khusus al-sabab : those that refer to par- 
ticular individuals and/or a specific incident 34 — rulings included 
in this category of texts are applicable only to the addressee(s) and 
the particular incident referred to. (3) 'Umum al-lafz wa khusus 
al-sabab : those that refer to people in general but in relation to a 
specific circumstance. 35 Jurists disagree about how rulings included 
in this category of texts should be applied. The majority argue that 
the application should extend to everyone in the same situation as 
the original addressees and not be restricted to those for whom the 
text was originally revealed unless the text itself indicates otherwise. 
A minority of jurists argue the opposite: that rulings included in this 
category of texts were only meant to be applied to those for whom 
the text was originally revealed. The jurists who argue the first posi- 
tion differ on whether the extension of the application of such a 
ruling should be strictly on the basis of the text itself or by drawing 
an analogy from the text. 36 

e) Al-Ndsikh wa al-Mansukh (abrogating and abrogated): The theory 
of naskh (abrogation) of some of the Qur’anic texts is the most impor- 
tant of all the Quf anic disciplines for determining juridical rul- 
ings in many issues. It crucially developed a position in the classical 
theory of war in Islam, as explained in the next chapter. The jurists’ 
approach to this theory determines the framework for discerning 
the Qur’anic position on war. However, this is a most controversial 
theory. Although jurists differ on the nuances of its definition, abro- 
gation may be defined as the termination of a hukm shar'i (legal rul- 
ing) and its replacement by another. It occurs in legal rulings, that is, 
commands, prohibitions, and injunctions regarding recommended, 
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reprehensible, and permissible acts. It cannot occur in texts that nar- 
rate past events or discuss beliefs and moral questions. 37 

In fact, Muslims disagree over the very existence of abrogation in the 
Qur’an. Those who say that it exists quote two verses (2:106; 16:101) to 
support their view that God abrogates some ayat (verses) by others. Those 
who deny its existence argue that these verses mean that the Qur an abro- 
gates earlier revelations. 38 Another controversy over abrogation relates 
to the meaning of the term, and thus to the nature of abrogation itself. 
For some scholars, abrogation is the gradual development of Islamic leg- 
islation, which had to take into consideration the reality of changes in 
circumstances throughout the period of Quranic revelation. The aim of 
abrogation was, therefore, to ensure the interests of the community by 
adapting the law to the different circumstances. 39 Abrogation also exem- 
plifies the Islamic philosophy of gradually adapting people to the laws, as 
in the case of the gradual prohibition of wine. 

For other scholars, abrogation is a new ruling that God introduced in 
order to abrogate a previous one. When they find a Qur’anic verse or even 
a phrase in a verse that they consider gives a different ruling, instruction, 
or guidance from that in another verse(s), they attempt to reconcile them 
by arguing that the later verse(s) abrogate the earlier one(s). 

However, John Burton gives a conspiratorial explanation of the 
theory of abrogation in Islam. He maintains that the idea of “conflict- 
ing statements” in the Qur an and the Sunnah “spurred the [Muslim] 
scholar to discover a way of removing embarrassment and problem at one 
and the same time. The concept of naskh was the Muslim’s ingenious 
response to the stimulus of embarrassment.” 40 However, he refers else- 
where to the verse 4:82, which states that the Qur’an “cannot contain 
contradictions.” 41 

Muslim scholars advocating the existence of abrogation in the Qur’an 
differ sharply in identifying instances of it. The determining factor in 
deciding which verse abrogates another/others is that the most recently 
revealed abrogates that revealed earlier. It is worth noting here that decid- 
ing an instance of abrogation in the Qur’an and determining which verse or 
phrase abrogates the other/s if a chronological order cannot be determined 
is left to the discretion of each individual scholar. Since it is impossible to 
determine an accurate chronology of all the Qur’anic verses, the theory of 
abrogation has been applied unwarrantedly to too many Qur’anic texts. 42 
It is applied even to consecutive verses. For example, two instances of abro- 
gation allegedly occur in four consecutive verses on fighting. Chapter 2, 
verse 191 allegedly abrogates verse 190 and verse 193 abrogates verse I92. 43 
Commenting on this allegation, al-RazI (d. 606/1209) remarks: “It is 
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improbable that the Wise One [God] brings some verses together in pairs 
of which one verse abrogates the other.” 44 

Moreover, a phrase may be alleged to abrogate a preceding phrase in 
the same verse. For example, Ibn al-BarizI (d. 738/1338) maintains that 
the phrase of the so-called sword verse (9:5) — “but if they repent and per- 
form prayer and give the poor-due, then leave them their way” — abrogates 
the immediately preceding phrase in the same verse — “When the Sacred 
Months have passed, kill the polytheists wherever you find them and cap- 
ture them and besiege them and await for them in every place of ambush.” 
Strangely enough, he even maintains that part of the ruling included in 
this verse is abrogated by the verse that follows it (9:6), though he main- 
tains that 9:5 abrogates one hundred and fourteen texts in fifty-two chap- 
ters in the Quran. 45 

Scholars give considerably different numbers for the occurrences of 
abrogation in the Qur’an, ranging from 5 to 21, 66, 213, 214, 247, and 
even 500. 46 Ibn al-jawzl (d. 597/1200) points out that what prompted him 
to write his Nawasikh al-Quran (The Abrogated [texts] of the Qur’an) 
was the confusion and errors committed by scholars in identifying the 
incidents of abrogation. 47 

In fact, some scholars point out that the reason for the unwarranted use 
of abrogation, apart from the fact that determining its occurrence is left 
to the discretion of each scholar, is that scholars confused it with the dis- 
ciplines of al-'amm wa al-khas. In other words, they alleged that one text 
abrogates other/s when it actually specifies a general text. 48 

Some contemporary scholars criticize the classical approach to abroga- 
tion and tend to see its occurrence as limited. They view abrogation as a 
historical and circumstantial phenomenon, or part of a gradual process of 
legislation, which must be read in context and in the light of the general 
message of the Qur’an. It should not have been turned “into a juridical 
doctrine of permanent validity,” 49 as happened at the hands of early schol- 
ars. They argue that “This classical concept of permanent abrogation is 
oblivious of the space-time element which, if taken into account, would 
have restricted the application of naskh to those circumstances alone.” 50 


Approaching the Qur’an 

This chapter identifies three approaches to, or levels of readings of, the 
Qur’an, discussed later. Muslim scholars enumerate fifteen disciplines that 
an individual must master to be qualified as an exegete of the Qur’an, and 
seven of these are Arabic language disciplines. 51 The contemporary, average, 
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educated native speaker of Arabic cannot understand the meaning of several 
Quranic texts without reference to exegetical works. That is to say that it 
is no easy task to understand the Quranic position on war and, indeed, it 
largely depends on the researchers’ approaches to the text. Their conclusions 
vary according to their own understanding of the texts and their context, 
and whether they apply any exegetical disciplines in their research or merely 
base their conclusion on a superficial understanding of the texts. In addition, 
their conclusions vary according to the intermediary they refer to in studying 
the Qur an, that is, the exegetes’ interpretations of the Qur an or the jurists’ 
rulings on the verses in question. Furthermore, conveying the contextual 
meanings of some of the Quranic texts in translation is impossible, leaving 
aside the fact that many Quranic words are variously understood. 

In the light of the earlier discussion of text and context with regard to 
the Qur’an and its disciplines, it can be said that there are the following 
three approaches to studying the Qur’an and its position on war. 


Superficial Approach 

In his post-9/11 War, Terror and Peace in the Qur’an and in Islam: Insights 
for Military and Government Leaders, Schwartz-Barcott “offers dozens of 
suggestions about how [U.S.] leaders in government and military can use 
our [Schwartz-Barcott’s] growing knowledge of the Qur’an and its propo- 
nents to help sustain peace, defuse terrorism, and if necessary, wage war in 
effective and just ways.” 52 He presents more than a hundred passages from 
the Qur’an that he sometimes mistakenly claims to concern war and peace 
and refers to more than 230 wars and battles from the first battle in Islam, 
the battle of Badr (Ramadan 2/March 624), up to the U.S. invasions of 
Afghanistan in 2001 and Iraq in 2003. 53 

Using a concordance, he selects Quranic texts on war and peace from 
Pickthall’s translation of the Qur’an and his reading of these texts leads 
him to believe that the Qur’an does not call for peace with non-Muslims. 
Peace in the Qur’an, for him, is an inner spiritual state in the Muslim 
individual and is seen more as a state “of non-hostility between two or 
more Muslim individuals or Muslim groups than as an esteemed condi- 
tion of non-belligerence between a Muslim and a non-Muslim nation.” 54 
In his study of the “causes of war” in the Qur’an, Schwartz-Barcott quotes 
four verses, among others, that are in no way related to war (7:30, 34, 38, 
40). 55 These are among a number of verses in which God tells the chil- 
dren of Adam not to follow “the Satan” who seduced their parents. Thus 
humankind is enjoined in these verses to observe justice and refrain from 
“wrongful oppression.” 
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He confuses verses giving accounts about events prior to Islam with 
those referring to incidents that took place during the Prophet’s lifetime. 
For example, he quotes two verses from the chapter “Children of Israel” 
(17:16-17) in which God, speaking in the first person plural, narrates 
the destruction of “a township” predating Islam. It seems that because 
of the title of the chapter and the pronoun “We,” the author believes 
that these verses contain a Quranic admission that “Muslims under 
Muhammad annihilated entire communities of Jews because ‘they com- 
mit abomination.’ ” 56 

His reading of a pre-Islamic incident mentioned in chapter 105 57 leads 
him to express his hope that this chapter “will not be used in order to 
promote biological, chemical, or nuclear warfare.” 58 Although he remarks 
that this observation “might seem to be too speculative, morbid, and even 
a little paranoid,” 59 he suggests that, in the light of his reading of the 
Qur’an and the Prophet’s behavior as a warrior, these fears are worthy 
of consideration, 60 but Schwartz-Barcott bases his knowledge of the life 
of the Prophet solely on Maxime Rodinson’s Muhammad, a biography 
of the Prophet written from the sociological viewpoint of a communist 
author. 61 

Although Schwartz-Barcott’s work does not represent mainstream 
Western scholarship, it shows how the Qur’an can be bizarrely distorted, 
and he also imposes his military background as a former member of the 
U.S. Marine Corps on some areas of his book. 62 Schwartz-Barcott’s work 
is put forward here merely as an example of the superficial approach 
in order to show the necessity for researchers who attempt to study the 
Quranic position on war to refer to the Quranic exegetical literature and 
disciplines. 


Selective-Intermediary Approach 

The second approach is by studying the Qur’an through intermediaries, 
that is, the exegetes’ interpretations of the Qur’an. Because of the diverse 
interpretations of many of the Quranic texts by the exegetes, researchers 
should specify the exegetes whose work they are studying, in order to take 
account of their methodologies for interpreting the texts and the sociopo- 
litical factors affecting their interpretations of the Quranic position on 
war throughout Islamic history. Verses may be quoted out of context and 
the interpretations of exegetes may be selectively presented if the researcher 
wishes to support a particular view on the Quranic attitude to war. This 
is one of the major problems in the study of Islam, that is, the problem of 
the representation of Islam: who represents Islam? 
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Discipline-Based Approach 

What is meant here by a discipline-based approach is that scholars use the 
Qur’anic exegetical disciplines mentioned earlier, or they may use oth- 
ers, in order to present the position of the Quran on war, and then use 
their own ijtihad (exertion of intellectual efforts) to arrive at their own 
understanding of the position of the Qur’an. Here scholars also support 
their positions by referring to other exegetes or jurists to support their 
understanding of the Qur’anic position. The main difference between this 
approach and the selective-intermediary approach is that in this approach 
scholars depend on their own understanding of the Qur’anic position, 
while in the selective-intermediary approach they depend on the under- 
standing of their intermediaries. These intermediaries are usually the ear- 
liest exegetes of the Qur’an, who in turn depend for their interpretations 
on other intermediaries, that is, the opinions of the Companions of the 
Prophet or their successive generations. Exegetes sometimes mention a 
variety of opinions given by these earliest Muslims about the reasons of 
revelation and the meaning of particular Qur’anic texts. They may merely 
mention these different opinions or advocate a “preferred opinion,” or what 
is called in Islamic scholarship “the majority opinion,” and they always end 
by adding the phrase wa Allah a'lam (God is the knower [of the truth]). 
This process of interpreting the Qur’an exemplifies the independence of 
Muslim scholars and the absence of institutionalized interpretation of the 
Qur’an in Islam. 


Qur’anic Texts on War 

The three words (with their derivatives) used in the Qur’an context of war 
are: qitdl (fighting, murder, killing, infanticide), jihad (struggle, striving, 
war), and harh (war). Sixty-nine derivatives of qitdl occur altogether one 
hundred and seventy times in the Qur’an — ninety-five times in Medinan 
texts addressing the context of the relationship between Muslims and 
non-Muslims, and seventy-five times in the contexts of accounts about 
nations prior to Islam, or retaliation for murder, or the pre-Islamic custom 
of female infanticide. 

Seventeen derivatives of jihad occur altogether forty-one times in eleven 
Meccan texts and thirty Medinan ones, with the following five meanings: 
striving because of religious belief (21), 63 war (12), 64 non-Muslim parents 
exerting pressure, that is, jihad, to make their children abandon Islam 
(2), 65 solemn oaths (5), 66 and physical strength (l). 67 
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Three derivatives of the word harb occur altogether six times, all in 
Medinan texts, with the following four meanings: war with non-Muslims 
(3), 68 banditry as war against society (l), 69 figurative punishment by God 
in the Hereafter or by the Prophet in this world for dealing by usury (l), 70 
and war in a pre-Islamic context (l). 71 

Firestone maintains that when the phrase ft sabil Allah (in the path of 
God) qualifies the word jihad, it identifies jihad as “furthering or promot- 
ing God’s kingdom on earth.” 72 He does not, however, give a reference 
or example to illustrate this meaning, although the phrase ft sabil Allah 
occurs sixty-eight times in the Qur’an. In fact, none of the texts where the 
word jihad occurs in the Qur’an in conjunction with the phrase ft sabil 
Allah gives this meaning of “furthering or promoting God’s kingdom on 
earth.” There are also three occurrences of the word sabili (My way, i.e., 
God’s way), eleven of the word sabilih (His way, i.e., God’s way), and one 
of the word subulina (Our ways, i.e., God’s ways). They occur in eleven 
Meccan and fifteen Medinan chapters in the following five senses in the 
Qur’an: debarring people from God’s religion or violating God’s religion 
or referring to God’s religion in general (35), 73 warring or fighting in God’s 
cause (20), 74 fleeing persecution for following God’s religion or struggling 
for God’s religion (17), 75 giving money for God’s cause, either for preparing 
the army or as charity to the poor (10), 76 and preaching the religion of God 
(l). 77 Some of these senses, such as fighting in God’s cause and debarring 
people from following God’s religion, address pre-Islamic contexts. 78 

The phrase ft sabil Allah therefore indicates an act done for, or because 
of the religion of, God. In other words, as Muhammad Abdel Haleem 
explains, the phrase ft sabil Allah in the Qur’an indicates “the way of truth 
and justice, including all the teachings it gives on the justifications and 
the conditions for the conduct of war and peace.” 79 Thus when people flee 
their homes, support their army, tolerate persecution, preach the religion 
of God, or give charity to the poor, they have in mind that they are doing 
all these acts for the protection/defense and spread of religion and/or the 
reward of God. While it has been maintained “that religion as a casus belli 
leads inevitably to total war,” 80 it is obvious that any war to defend religion, 
or in modern terms, for freedom of religion, is a just war. The crucial point 
in the study of the tradition of war in Islam is deciding whether jihad or 
fighting _/z sabil Allah is a “holy war” or a “just war” in the Western sense. 
This necessitates finding out whether jihad or fighting in Islam is permit- 
ted only in self-defense against persecution of, or aggression on, Muslims 
or whether it is permitted to initiate offensive wars on non-Muslims for the 
sake of spreading Islam. 

In Islamic discourse, at least theoretically or for some of the Muslims, 
the lives of Muslims are centered around God, since the word “Islam” 
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indicates submission and obedience to God, and everything is viewed in 
terms of what is halal (permitted) and what is haram (prohibited) by God. 
In other words, everything that is done or avoided is done or avoided with 
the intention of pleasing God or avoiding His displeasure. Thus, everything 
that Muslims do is done in the way of God, or according to the way of God, 
or at least not against the ordinances of God, so that being good to one’s 
neighbors, smiling on seeing someone’s face, giving charity to the poor, lov- 
ing one’s friends ft Allah (in God), being good to one’s spouse, having sexual 
relation with one’s spouse and avoiding sexual relations outside marriage, 
working to support one’s dependents, seeking knowledge, and so on are all 
acts done “in God” or “in God’s way.” 81 According to hadlth, a woman’s 
well-performed pilgrimage is jihad ft sabil Allah* 2 and traveling in pursuit of 
knowledge is considered an act ft sabil Allah until one returns. 83 If they lack 
understanding of this Muslim mindset, outsiders may conclude that jihad ft 
sabil Allah is the Islamic equivalent of the Western concept of holy war. 

Another characteristic of Islam that is often misunderstood by contem- 
porary researchers is that in Islam morality, legality, and even etiquette 
are intertwined. 84 Thus, it is disturbing to the Western mind to find that 
justifications of war in Islam are religiously based. However, these Islamic 
justifications need to be investigated to find out whether they correspond 
with Western “holy war” or “the just war” theories, irrespective of whether 
or not they are religiously motivated. 


The Qur’anic Casus Belli 

The Qur’anic justifications for war can be examined in the following texts: 
2:190-194, 216-217; 4:75-76; 8:38-39, 61; 9:5, 29; 22:39-40; 60:8-9, all 
of which are Medinan revelations. The first Qur’anic revelation permit- 
ting recourse to war in Islam 85 explains the casus belli as follows: 

Permission to [engage in fighting] is given to those against whom war is 
waged because they have been wronged; verily God is able to give them 
victory. Those who have been expelled from their homes unjustly and only 
for saying: God is our Lord; had not God permitted people to defend them- 
selves against [the aggression of] others, monasteries, churches, synagogues 
and mosques, wherein the name of God is oft-mentioned, would be pulled 
down; certainly God will support those who support Him; indeed God is 
All-Strong, All-Mighty. (Qur’an 22:39-40) 

This text explains that the Islamic casus belli is defense against aggression. 
It adds that Muslims were expelled from their homes unjustly only because 
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of their belief in God. 86 That is to say that the Islamic casus belli here, as 
John Kelsay puts it, is “a defense of human rights.” 87 In other words, this 
verse supports the protection of religious freedom 88 in general since the 
protection of monasteries, churches, synagogues, and mosques is given as 
a justification for defensive war. 89 

A few years after the flight from Mecca, the persecution of al-musta4'afin 
(the oppressed socially weak Muslims who were unable to flee Mecca) is 
advocated as a casus belli : 

Would not you fight in the way of God for al-mustad'afin (the oppressed 
socially weak Muslims) from men, women and children who pray: Our 
Lord! Take us from this city of the oppressive people and appoint for us 
from Your side a guardian and appoint for us from Your side a protector. 
Those who have believed fight in the way of God and those who disbelieve 
fight in the way of Satan, so fight the allies of Satan; surely the plot of Satan 
is weak. (Qur’an 4:75-76) 

This text is not connected with any specific incident of war, but justifies 
having recourse to war in order to stop the religious persecution of the 
Muslim minority in Mecca at that time. 90 Here, fighting to stop the reli- 
gious persecution of Muslims is given as another reason for fighting^' sabil 
Allah. Rida states that fighting in the way of God was permitted to stop the 
persecution of Muslims who were prevented from fleeing Mecca to follow 
Islam. 91 Thus, according to the words of Rida and al-Maraghl, war in Islam 
was permitted in order to protect hurriyyah al-din (freedom of religion). 92 In 
addition to stopping the religious persecution of Muslim minorities and lib- 
erating Muslim and dhimmi prisoners of war, al-QaradawI adds in the light 
of this text that the Islamic state should also go to war to rescue non-Muslim 
minorities if they require its help and if it is able to rescue them. 93 

Some exegetes consider that it is not Quran 22:39-40 that is the first 
revelation permitting war in Islam, but Qur’an 2:190-194, although the 
majority maintain that these verses were revealed in connection with the 
incident of al-Hudaybiyah (6/628), discussed in the previous chapter. 94 
The text reads as follows: 

And fight in the way of God those who fight against you but la ta'tadua 
(do not transgress); indeed God does not like transgressors. (190) And fight 
them wherever you find them and expel them from wherever they expelled 
you, and fitnah [persecution] is more grievous than killing, and do not 
fight them at the Sacred Mosque until they fight you therein; but if they 
fight you, then kill them; such is the recompense of the unbelievers. (191) 

But if they intahaua (cease) then, indeed, God is Most Forgiving, Most 
Merciful. (192) And fight them so that/until there is no fitnah [persecution] 
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and religion [without fitnah ] is for God, but if they intahaua (cease), then 
there is no fighting/hostility except against the persecutors. (193) [Fighting 
in] The Sacred Month is for [fighting against you] in The Sacred Month 
and [violation] of the prohibitions [subject to the law of] retaliation; there- 
fore whoso commits aggression against you, then respond within the same 
degree of aggression waged against you; and fear God and know that God 
is with those who fear Him. (194) 

The locutionary act in this text — “fight in the way of God” — is clarified 
by four conditions. 

1. “Those who fight against you.” This indicates permission to fight 
in the way of God against those who initiate aggression against 
Muslims. Thus, if this text was revealed in relation to the incident 
of al-Hudaybiyah, it gave its addressees permission to defend them- 
selves if the Meccans attacked them, while if it is intended for wider 
application, it permits Muslims to defend themselves against any 
aggression in general. 

2. “La ta'tadua ” is understood by some to mean a prohibition against 
the initiation of aggression, 95 while most exegetes interpret this 
phrase as the Islamic jus in bello (rules regulating the conduct dur- 
ing war). They explain that this phrase indicates the prohibition of 
targeting noncombatants, 96 such as women, children, the aged, and 
the clergy, or those with whom Muslims have a peace agreement, 
and also that it amounts to the prohibition of mutilation, unneces- 
sary burning and destruction, cutting down trees, killing animals 
except for food, surprising the enemy with an act of war without a 
declaration of war, and fighting for personal gain or glory. 97 

This jus in bello concept is reinforced in the phrase faman i 'tada 
'alaykum (whosoever commits aggression against you), fa'tadua 
'alayh bi-mithl ma i'tada 'alaykum (then respond within the same 
degree of aggression waged against you). 

3. Prohibition of fighting at the Sacred Mosque, unless they are 
attacked therein. 

4. Cessation of fighting if the enemy intahaua (desist). Most exegetes 
interpret this word to mean that cessation of fighting is conditional 
upon the enemy ending their aggression against, and religious perse- 
cution of, Muslims and ceasing their unbelief in God. 98 Al-Qurtubl 
interprets it to mean ending their unbelief in God, if they were pagans, 
or paying th ejizyah if they were People of the Book. 99 So it is appar- 
ent that some exegetes did not distinguish between ending aggression 
against Muslims and ending unbelief in God as the condition for the 
cessation of fighting, and this could significantly confuse what this 



The Justifications of War in the Qur’an 


61 


text stipulates as the justification for the recourse to fighting. That is 
to say that it is not clear here whether Muslims are permitted to fight 
their enemies either until they stop their aggression or until they end 
their unbelief in God. Qutb clarifies this by stating that Muslims are 
to have peaceful relations with their enemies if they stop their aggres- 
sion on, and persecution of, Muslims, but the forgiveness and mercy 
of God is conditional upon their ending their unbelief. 100 

The meaning of the term fitnah in the locutionary act, “fitnah is more 
grievous than killing,” is very significant for understanding the Quranic 
justifications for war in this text. While exegetes sometimes refer to fit- 
nah as unbelief in God, they interpret this locutionary act to mean that 
abandoning Islam under torture is worse for a Muslim than being put to 
death under torture. 101 This refers to Bilal ibn Rabah, the Companion of 
the Prophet, who was tortured to make him recant, and Sumayyah and 
her husband Yasir, who were killed under torture because of their refusal 
to abjure Islam. 102 Other exegetes interpret it to mean that the Meccans’ 
unbelief is worse than the incident of the killing of 'Ami ibn al-Hadraml, 
who was killed by Waqid ibn 'Abd Allah al-Tamiml. 103 In this context, 
al-Zamakhshari and al-Nasafl refer to situations in which a person suffers 
to the extent of preferring to die rather than tolerating the persecution or 
its consequences; for example, it was considered preferable to die rather 
than suffering the persecution of being expelled from one’s home. 104 

This concept of fitnah 105 in the sense of religious persecution and torture 
to make Muslims abjure Islam is reinforced again in Qur’an 2:216-217: 

Fighting has been enjoined on you though it is hateful to you; but you 
may hate a thing while it is good for you and you may like a thing while it 
is bad for you; and God knows and you do not know. (216) They ask you 
about fighting in the Sacred Month: say fighting therein is [a] grave [sin], 
and/but 106 debarring from God’s way and unbelief in Him and the Sacred 
Mosque and expelling its people from it are/is graver [sin] in the sight of 
God; and fitnah is graver than killing; and they will continue to fight you 
until they turn you into renegades from your religion, if they can; whoever 
of you reneges from his religion and dies as a unbeliever, such are those 
whose actions become in vain in this world and the Hereafter, and they are 
the inmates of Fire; therein they eternally abide. (217) 

The phrase “fighting has been enjoined on you” indicates the lifting of the 
prohibition of any militant response to the Meccans’ aggression, which 
was in place during the Meccan period. But more importantly, the phrase 
“ fitnah is graver than killing; and they will continue to fight you until they 
turn you into renegades from your religion” shows that the term fitnah 
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indicates the religious persecution and torture of the Meccans, still a 
minority, who embraced the religion of Islam. 107 It adds that the Meccans 
were determined to continue their aggression against the Muslims until 
they recanted their belief in Islam, even after their flight from Mecca. 

In the chapter of the Qur’an entitled “The Spoils of War,” revealed 
after the battle of Badr (Ramadan 2/March 624), defensive war to liberate 
Muslims from the persecution of the unbelievers is reinforced as a casus 
belli. The text of Qur’an 8:38-39 (given here) indicates that the cessation 
of fighting is conditional upon the unbelievers’ ending their persecution. 
However, some exegetes interpret it to mean that the cessation of fighting 
is conditional upon their ending their unbelief. 

Say to those unbelievers: if they intahaua (cease), their past will be forgiven; 
but if they return (to fighting you) then there are already precedents of ear- 
lier nations. (38) And fight them until there is no fitnah (persecution) and 
yakun al-din kulluh lillah (religion is wholly for God); and if they intahaua 
(cease), then indeed God is aware of what they are doing. (39) 

The main point here is the explanations given to justify the command 
to fight the unbelievers “until there is no fitnah and yakun al-din kulluh 
lillah .” If fitnah means unbelief (in God), the Muslim addressees of this 
text are required to fight the unbelievers until unbelief is eradicated from 
Mecca and its surroundings, as interpreted by al-RazI, or from the rest of 
the world. 108 This means that jihad, according to this interpretation of 
fitnah, is an offensive war waged against non-Muslims because of their 
refusal to believe in Islam. But if fitnah is interpreted to mean the persecu- 
tion of Muslims until they recant, Muslims are required to fight their per- 
secutors until they enjoy complete freedom to worship God without fear 
or the need to hide their beliefs. 109 According to this interpretation, jihad 
is a defensive war justified as being necessary to protect Muslims from the 
religious persecution of their non-Muslim enemies. 

During war, if the enemy decides to make peace, then the Qur’an com- 
mands that peace be made. It reads: “And if they incline to peace, then 
incline to it; and put your trust in God, it is He who is the All-Hearing, the 
All-Knowing” (8:61). Furthermore, a later revelation (60:8-9) states clearly 
that God specifically forbids Muslims from entering into friendly relations 
or alliances with those who fight against Muslims because of their reli- 
gious beliefs and expel them from their homes: 

God does not forbid you from dealing kindly and justly towards those who 
did not fight you because of your religion and did not expel you from your 
homes; verily God loves the just. (8) But God forbids you from allying with 
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those who fought you because of your religion and expelled you from your 
homes and aided in your expulsion; and whoso allies with them, those are 
the wrongdoers. (9) 

However, exegetes give several interpretations of who is indicated in the 
phrase “those who did not fight you because of your religion.” Some exe- 
getes maintain that it refers to particular tribes with whom the Prophet 
had secured nonaggression pacts, such as the tribes of Khuza'ah and Banu 
al-Harith, or a group from the tribe of Banu Hashim. Others maintain 
that this verse refers to women and children, while yet others argue that it 
was revealed in relation to the mother of Asma, daughter of Abu Bakr, or 
that it refers to the relatives of the Muslims in Mecca. It is also contended 
that it refers to noncombatants and the Meccans who did not oppress the 
Muslims and it is even believed by some that it refers to the Muslims who 
did not flee from Mecca. Al-Tabari reports most of the aforementioned 
opinions and prefers the view that this phrase refers to all enemy non- 
combatants no matter what their religion or belief. He adds that it is not 
prohibited to enter into friendly relations with noncombatants from the 
enemy side, unless it is to the detriment of Muslims or strengthens the 
enemy combatants. 110 

These numerous interpretations exemplify the variety of ways in which 
the Quran can be interpreted. Most of the exegetes simply refer to some 
of these diverse interpretations, while others advocate one of them in par- 
ticular. However, the most obvious difficulty in identifying the Quranic 
justification for the recourse to war in the texts discussed earlier is the 
disagreement among the exegetes over the meaning of the term fitnah. The 
two interpretations of the term fitnah referred to earlier, that is, the per- 
secution of the Muslims to make them abandon Islam, or the unbelief of 
the pagans, give contradictory rulings on the justification for the recourse 
to war in the Quran: if fitnah means the persecution of Muslims to make 
them abandon their belief in the religion of Islam, the Qur’an justifies a 
defensive war to protect freedom of religion, but if fitnah means unbelief, 
the Qur’an justifies offensive war against the Meccan unbelievers referred 
to in the aforementioned texts. Indeed, these different interpretations of 
the texts might lead to the formulation of different Islamic theories of war, 
depending on the way these verses are interpreted. It is worth adding here 
that the texts mentioned earlier have been considered in roughly chrono- 
logical order, though any other ordering of the texts would not particularly 
change the Qur’anic justifications for war. 

In fact, the revelations that crucially formulated a position in the clas- 
sical theory of war in Islam are Qur’an 9:5 and 9:29, because these texts, 
dated to the year 9/631, are believed to be the last of the revelations 
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regarding war and so, in accordance with the theory of abrogation, they 
contain the last divine statement on war in Islam. 111 Verse 9:5 addresses 
the relationship with the Meccan idolaters and 9:29 addresses the 
relationship with the People of the Book in relation to the incident of 
Tabuk. 

The first twenty-eight verses of the same chapter address the relation- 
ship with the Meccan idolaters. The context of this revelation is that the 
Prophet did not perform the pilgrimage in that year because the Meccan 
idolaters used to circumambulate the Ka'bah naked. The Prophet therefore 
sent the first thirty or forty verses of this chapter to be proclaimed on the 
ninth day of the month of Dhu al-Hijjah/roughly March 18, 631, during 
the pilgrimage. These verses gave those Meccans who had no agreement 
with the Muslims four months, and those who had peace agreements with 
the Muslims and had not broken their terms or supported others in attacks 
against the Muslims, until the end of the term of their agreement. Then 
the text reads: “When the Sacred Months have passed, kill the polytheists 
wherever you find them and capture them and besiege them and wait for 
them in every place of ambush; but if they repent and perform prayer and 
give the poor-due, then leave them their way; surely God is Oft-Forgiving, 
Oft-Merciful” (Quran 9:5). Exegetes differ on the meaning of the sacred 
months referred to in this verse: while some argue that it refers to the four 
established sacred months of the lunar calendar, others argue that it refers 
to a four-month period starting from the day of the proclamation of this 
text. 112 Although the preceding verse commands that the peace agreement 
with the idolaters be observed until the end of its term, and the same com- 
mand is reinforced in a following verse (9:7), some exegetes hold that this 
verse refers to all the idolaters, while others maintain that it refers only to 
the Arab idolaters who have no peace agreements with the Muslims. 113 
Still others hold that it refers only to the Meccan idolaters who violated 
the armistice of al-Hudaybiyah by killing some from the tribe of Khuza'ah 
inside the Sacred Mosque. 114 

This text indicates that there should be a cessation of fighting if the 
idolaters “repent” and perform two Islamic obligations — performing the 
prayer and giving the poor-due. In contrast with the preceding texts, 
most exegetes interpret the word “repent” here to mean abandoning their 
unbelief, not ending their persecution of the Muslims. 115 While this inter- 
pretation indicates that the justification for fighting here is the unbelief, 
verse 9:12 makes fighting conditional upon the enemy’s breaking of their 
agreement with the Muslims. 116 Rida points out that it is their unbelief 
that arouses their aggression against the Muslims. 117 He believes that the 
fighting after the passing of the sacred months referred to in this verse has 
resumed because the relationship between the Muslims and the idolaters 
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has returned to the state of war that existed prior to the cessation of 
hostilities. 118 

Verse 9:7 denies the possibility of securing a peace agreement that 
would be honored by the idolaters, except those with whom the Muslims 
concluded a peace agreement at the Sacred Mosque. Exegetes interpret 
this verse as a reference to the various tribes, such as Kenanah, Damarah, 
Bakr, Quraysh, Juzaymah, Mudlaj, and Khuzaymah 119 because they did 
not break their agreement with the Muslims. Muslims are therefore to 
fulfill their agreement with them as long as they abide by it, though these 
tribes did not all become Muslims. However, it is argued that this so-called 
sword verse abrogates all the Quranic revelations that prescribe any other 
form of relationship with idolaters. 120 It is worth adding here that scholars 
differ in identifying this “sword verse”: most hold that it is 9:5, while oth- 
ers maintain that it is 9:29, 9:36, or 9:41. 121 In addition, exegetes differ 
concerning the number of texts that are abrogated by this verse, suggesting 
that the number of verses might be 70, 114, 124, 140, 145, or 200. 122 Those 
who consider that this verse abrogates all the other Quranic injunctions 
on this issue have partly developed their theory of war in Islam on the 
basis of this view. Nevertheless, it is worth adding here that al-Dahhak, 
Ata, and al-Suddi argue that this verse is abrogated by verse 47:4, which 
commands the Muslims, after the cessation of fighting with the unbeliev- 
ers, to “set them free either graciously or by ransom.” 123 According to this 
position, the final Qur anic injunction concerning enemy idolaters is that 
they should be freed or exchanged for Muslim captives. 

The verse addressing the campaign against Tabuk (9:29) formulates 
the classical theory of war with respect to the People of the Book. The 
exegetes’ approach to this verse differs from the historians’ approach to the 
incident to which it refers: while the biographers document the accounts 
of the event, most exegetes interpret the meaning of the text and the ordi- 
nances included in it without discussing the facts leading to this incident. 
This may lead to the misconception that the campaign against Tabuk was 
a perlocutionary act of this verse; though the historical reports maintained 
that the Muslim army marched to Tabuk to face the Byzantine army on 
its way to attack Medina, as indicated in the previous chapter. This verse 
thus addresses the context of a particular would-be confrontation and also 
describes the enemy . The enemy of the Muslims in this incident was not 
all the People of the Book, but a hostile group of them. Al-Qaradawi adds 
that there is no justification for going to war against those, whether unbe- 
lievers or People of the Book, who are not hostile to Muslims. 124 

These two different approaches certainly affect the Islamic theory 
of war. While the historical reports explain this incident as a defensive 
act to stop the Byzantine advance from reaching Medina, the exegetical 
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account could be misunderstood as a Qur’anic injunction to launch a 
war against People of the Book, who are described as follows: “Fight 
those who do not believe in God, nor the Last Day, nor prohibit what 
God and His messenger prohibited, nor follow the religion of the truth, 
from among those who were given the scripture until they pay th ejizyah 
’anyad (willingly) and they are saghirun (submissive to the Islamic rule)” 
(Qur’an 9:29). 

According to a classical Islamic theory described by Firestone as “the 
classical evolutionary theory of war,” the Qur’anic legislation on war devel- 
oped in four stages: the first stage, “nonconfrontation,” is based on revela- 
tions 15:94-95 and 16:125; the second, “defensive fighting,” on revelations 
22:39-40 and 2:190; the third, “initiating attacks allowed but within the 
ancient strictures,” on revelations 2:217 and 2:191; and the fourth, “uncon- 
ditional command to fight all unbelievers,” on revelations 2:216, 9:5 and 
9:29. 125 

In fact, the texts attributed to the first stage do not relate to the issue of 
war: while verses 15:94-95 command the Prophet to preach the message he 
received and disregard the harassment of the Meccans, verse 16:125 describes 
the manner of preaching the religion. The formulation of this theory on the 
basis of these verses has no logical or even chronological basis in the Qur an 
and shows how texts can be quoted selectively to formulate theories on the 
Qur’anic perception of war. The fact that two consecutive pairs of verses 
from the same chapter are selected to explain three stages of this so-called 
evolutionary theory indicates that these texts are invoked to support a theory 
rather than to illustrate the Qur’anic position on war. It is irrational that 
verse 2:190 (stage two) supports defensive fighting and verse 2:191 (stage 
three) supports initiating limited attacks. Moreover, it is even more irrational 
that verse 2:216 (stage four) supports an unconditional command to fight all 
unbelievers, while verse 2:217 (third stage) supports limited attacks. 

While this theory was developed two or three centuries after the emer- 
gence of Islam, jihad during the period covered in this book meant defense 
against religious persecution and aggression against Muslims. Over the last 
three centuries, jihad has meant the liberation of almost all the Muslim 
world from European occupation. The repercussions of the Western colo- 
nization of the Muslim world on contemporary Islamic thought and the 
political situation in the Muslim world are totally ignored in Western schol- 
arship. This crucial period of Islamic history witnessed the Anglo-French 
“fragmentation” of the Muslim world and the creation of Muslim countries 
under new names. In this context, Abu al-A'la al-Mawdudl (1903-1979) 
introduced a new conception of jihad as a revolutionary struggle aimed 
at implementing the Islamic principles of fairness and justice in place of 
unjust systems. 126 
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Although Qutb states that jihad is only permitted to defend the reli- 
gion of Islam and protect its laws, 127 he adopts al-Mawdudl’s conception 
of jihad and advocates that it is not only defensive. 128 It aims to abolish 
the “oppressive political systems under which people are prevented from 
expressing their freedom to choose whatever beliefs they want, and after 
that it gives the complete freedom to decide whether to accept Islam or 
not.” 129 However, this conception of jihad as “a permanent revolution” 130 
is often mistakenly attributed to Qutb rather than to its originator, 
al-Mawdudl. 


Conclusion 

The Quranic texts on war indicate that the Qur’anic justification for 
war is the defense or protection of freedom of religion. The aggressors 
or oppressors of Muslims are identified in the Qur an by their religious 
beliefs, that is, the kuffar, mushrikun, and ahl al-kitdb. This identification 
of the warring parties according to their religious beliefs, let alone the 
persecution of the Muslims because of their new religious beliefs and their 
flight from Mecca, may lead to the misconception that the warring parties 
were fighting holy wars in the sense that each was fighting for the propaga- 
tion of their religion. However, the Meccan idolaters’ hostility was initially 
motivated by economic and political causes, as well as by religion. 

Reading the Qur’anic texts on war in their contexts requires facing the 
problem of reconstructing the details of the warring incidents addressed 
in these texts, which are needed if the nature of this particular conflict is 
to be identified. That is to say, identifying the nature of wars between the 
Muslims and their enemies during the Prophet’s lifetime necessitates study- 
ing both the incidents themselves and the relevant Qur’anic texts. The 
various interpretations of the Qur’anic texts and the use of the exegetical 
disciplines for the study of the Qur’an can produce different conclusions 
on the Islamic position on war. Thus, Donner points out that determining 
whether the Qur’an sanctions only defensive war or offensive war too “is 
really left to the judgement of the exegete.” 131 

The diverse interpretations show that there is a lack of clarity between 
aggression and kufrlshirk (unbelief/polytheism) as the Qur’anic casus 
belli. While the Meccan oppression of the Muslims was a corollary of the 
Meccan idolaters’ unbelief, it is crucial to find out the Qur’anic justifica- 
tions for war against oppressive polytheists. Examination of the incidents 
of war that took place between the Muslims and their enemies during the 
lifetime of the Prophet, that is, the period of the revelation of the Qur’an, 



The Islamic Law of War 


shows that no act of hostility was initiated by the Muslims against an 
enemy simply because of the latter’s religious beliefs. However, exegetes, as 
explained earlier, give a variety of interpretations of the Qur anic justifica- 
tion for war. For example, while the concept of fitnah in the locutionary 
act “fight them until there is no fitnah ” is interpreted by some as referring 
to oppression and persecution of Muslims because of their beliefs, others 
interpret it to mean unbelief, and still others consider that the oppression 
is a result of the enemy’s unbelief. 

These divergent interpretations produce widely differing understand- 
ings of the Islamic casus belli and indeed have given rise to diverse positions 
on the Islamic attitudes toward peace and war with others. More impor- 
tantly, of the Quranic disciplines discussed here, the theory of abrogation, 
by which it is claimed that verses 9:5 and 9:29 abrogated all the earlier 
Quranic texts on relations with the idolaters and the People of the Book, 
also shaped a position in the Islamic classical juridical theory of war. 

Contemporary Muslim scholars clarify the distinction between unbe- 
lief and aggression as casus belli. Regarding religious beliefs, they empha- 
size the Quranic principle that “there is no compulsion in religion.” 132 
Shaltut states that there is not a single verse in the Qur’an that justifies war 
to bring about conversion to Islam, otherwise jizyah would not have been 
accepted from non-Muslims. 133 He explains that the Islamic casus belli are 
the prevention of aggression and religious persecution, and so fighting 
must cease once religious freedom is secured, and the mission to preach 
Islam is protected. 134 Shaltut reiterates the same three casus belli as those set 
out by Ibn Taymiyyah (d. 728/1328) in the fourteenth century. Rida adds 
that if preachers are killed or prevented from preaching, Muslims should 
go to war to protect the mission to preach Islam. Furthermore, he also 
advises that Muslims should flee any country where they suffer from fitnah 
(religious persecution) because of their beliefs, or if they cannot express 
their beliefs freely, even if such a country is ruled by Muslims. 

Thus, the Islamic justifications for war are closely linked to, and based 
on, the religion of Islam, but apart from defense against military aggres- 
sion, the religious persecution of Muslims and the need to secure freedom 
of religion, there is no text in the Qur’an that supports force of arms, 
let alone for the purpose of compelling others to accept Islam. Even those 
who interpret the unbelief of the idolaters as the justification for fighting 
them say this action was meant to be restricted to the male idolaters of 
Quraysh, according to Malik, or of Arabia, according to Abu Hanlfah. 135 
This is why jizyah is accepted from non-Arab idolaters. This distinction 
between Arab and non-Arab idolaters proves that the justification for war 
here is the aggression, not the religious beliefs per se. Also, with refer- 
ence to verse 9:29, even if the justification for fighting the People of the 
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Book is interpreted as arising from their beliefs and not to the fact that 
the Byzantines were on their way to attack the Muslims associated with 
this incident, Islam guarantees their religious freedom and defends them 
against foreign aggression in return for the payment of the jizyah to the 
Muslim authorities, which also proves that conversion was not the inten- 
tion here, but the subjection of the Byzantines to the authority of the 
Islamic state. 

Whether jihad is purely defensive or, as Qutb has it, offensively defen- 
sive, it aims to establish what is deemed by Muslims to be a just cause. 
However, the determination of whether a cause is just has varied through- 
out history according to the circumstances. Since the traditional hostility 
to those belonging to different religions is no longer considered a motive 
for enmity, 136 and after the agreement of the member states of the United 
Nations, as stipulated in Article One of the UN Charter, to “maintain inter- 
national peace” and to settle disputes according to International Law, 137 
no justification is left for any form of war if member states abide by the 
dictates of international law. At present, the religious freedom of Muslims 
is more secure in some non-Muslim countries than in a few Muslim ones, 
transforming the classical paradigm of Muslims versus non-Muslims. 
Thus in the light of the discussion in this chapter and the contemporary 
world situation, it can be concluded that the Quranic justifications for 
recourse to war remain aggression and religious persecution, irrespective 
of the oppressor’s religion. 



Chapter 3 


Juridical Justifications for War 


Introduction 

The outbreaks of hostilities between the Muslims and their enemies in 
Medina during the Prophet’s lifetime and the different interpretations of 
the Qur’anic casus belli, studied in chapters one and two, respectively, were 
the basis on which the jurists of the second/eighth and third/ninth centu- 
ries developed the Islamic law of war. This chapter studies the justifications 
for war and Islamic attitudes toward non-Muslims in the classical Islamic 
juridical theory of international law and modern Islamic writings on the 
issue. It also examines how the Islamic justifications for war in classical 
and modern writings are presented in Western literature. The significance 
of studying how the Islamic justifications for war are dealt with in Western 
literature is that it indicates how Western scholars and policymakers view 
the nature of conflicts where Islam plays, or is thought to play, a role. 

The area of Islamic international law is part of the science of fiqh (Islamic 
jurisprudence) dealt with in the literature under various headings such as 
Siyar, Jihad, Maghdzi (campaigns), and Amdn (safe conduct). Fiqh covers 
seven main areas: (1) acts of worship; (2) family law; (3) financial transac- 
tions; (4) governance; (5) criminal law; (6) morality; and (7) international 
law. The major but very common error in Western scholarship in the area 
of Islamic international law is the confusion between shari'ah and fiqh. 
Apart from the diverse assessments of the historical instances of war dur- 
ing the Prophet’s lifetime, and the various interpretations of the Qur’anic 
texts on war, confusing shari'ah with fiqh has made the area of Islamic 
international law in Western literature the most blatant area of conflict 
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between Islamic/insider and Western/outsider scholarship. Moreover, the 
Islamic law of war was formulated by individual jurist-scholars accord- 
ing to their differing interpretations of the sharl'ah texts and their use of 
exegetical disciplines and juridical methodologies. No less importantly, as 
John L. Esposito points out, this formulation of the tradition of war in 
Islam occurred “in specific historical and political contexts.” 1 The failure 
to take into consideration the nature of the formulation of the Islamic law 
of war and to relate it to specific periods in history and the paradigm of 
international relations during which it emerged explains much of the con- 
fusion about the justifications for war in Islam. Thus, this chapter argues 
that, in the absence of a codification of applicable Islamic law of war by a 
body of international Muslim jurist-scholars, much of the confusion about 
the justifications for war in Islam, and the nature of jihad in general, will 
remain. 


Shari 'ah or Fiqh 

Sharl'ah is defined as the set of laws given by God to His messengers. 2 
Thus, Islamic sharl'ah is confined to the laws given in the Quran, as the 
revealed word of God, and in the Sunnah/Hadlth of the Prophet, by virtue 
of some of his acts being divinely inspired. Therefore, sharl'ah “contained 
in God’s revelation ([Qjur an and hadith), is explained and elaborated by 
the interpretative activity of scholars, masters of fi[q\h, the fu\q\ahd’" i that 
is, the jurists. 

The word fiqh literally means “understanding.” Hence, the science of 
fiqh is defined as “the practical rules derived by the mujtahids (independent 
legal thinkers) from particular sources or proofs.” 4 This means that, in 
this “academic discipline,” 5 jurists, on the one hand, attempt to discover, 
understand, 6 explore, describe, explain, elaborate, interpret, 7 and derive 8 
the rules of the sharl'ah and, on the other, exercise their independent rea- 
soning and judgment to formulate Islamic rules for all contemporary, prac- 
tical activities. In the words of Kamali, fiqh “is a product largely of the 
juristic interpretation of scholars and their understanding of the general 
guidance of wahy [revelation].” 9 

In the process of making Islamic rules, jurists refer to (1) the Qur an; 
(2) the Sunnah; and (3) ijmd' (consensus of opinion), 10 that is, the pri- 
mary sources of Islamic law. If they do not find specific guidance in these 
sources, they exercise their own ijtihdd (reasoning or judgment in making 
laws). 11 Here, jurists have developed a number of methods and methodolo- 
gies for applying what are called secondary sources: (4) qiyas (analogy); (5) 
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istihsdn (juristic/public preference); (6) masalih mursalah (public interest); 
(7) s add al-dharai' (blocking the means, i.e., preventing the occurrence 
of something evil, though it also extends to include facilitating the occur- 
rence of something good); (8) shar man qabland (sharl'ahs of religions 
before Islam); (9) qawl al-sahdbi (i.e., the opinions of the Companions of 
the Prophet); (10) 'urf (custom); and (11) istishab (the continuation of the 
applicability of a rule that was accepted in the past, unless new evidence 
supports a change in its applicability). 12 

Thus, in the words of N. Calder, fiqh “designates a human activity, 
and cannot be ascribed to God or (usually) the Prophet.” 13 Indeed, fiqh, as 
insightfully observed by Schacht, is “the interpretation of a religious ideal 
not by legislators but by scholars, and the recognized handbooks of the sev- 
eral schools are not codes’ in the Western meaning of the term. Islamic law 
is a ‘jurists’ law’ par excellence: Islamic jurisprudence did not grow out of 
an existing law, it itself created it.” 14 Therefore, Islamic law uniquely devel- 
oped as an accumulation of scholarly contributions by individual jurists 
who did or did not belong to different, equally authoritative schools of 
law ( madhahib , sing, madhhab) and thus it was not created by the Islamic 
state. 15 The emergence of several schools of law, some of which survive to 
the present day, and the formulation and adoption of diverse rules, testify 
to this fact. But it was left for the Islamic state and judges, as well as to 
individual Muslims, in the various parts of the Muslim world throughout 
history, to follow a certain school of law or to select rules from more than 
one school and from the contributions of a number of jurists. 

One of the reasons for the confusion in the current literature on the 
Islamic law of war is that it makes no distinction between the laws that 
are part of the shari 'ah and the laws based on an interpretation of the 
shari 'ah, or the set of laws that are purely the jurists’ judgments based 
on juridical methodologies or made in accordance with the interests of 
the circumstances of the Islamic state at the time. The significance of the 
simple, but crucial, mistake of confusing shari 'ah with fiqh is that it turns 
the individual contributions of the jurists of certain periods and histori- 
cal circumstances, who developed the body of Islamic rules that govern 
relations with non-Muslims, into an allegedly sacred and unchangeable 
shari'ah, that is, divine law, as if this were the Muslim position. Thus, 
Irshad Abdal-Haqq rightly warns that “designating fiqh] as part of the 
Shari 'ah, per se, certainly blurs the line between the infallibility of revealed 
knowledge (Qur’an) and its demonstration by Muhammad (Sunnah), 
[i.e., Shari'ah] and fallible attempts by man to infer, deduce and apply 
the principles of revealed knowledge through ijtihad or otherwise [i.e., 
fiqh}” 16 This stark contradiction and confusion could have been avoided 
to a great extent if Schacht ’s observation that the jurists’ interpretations 
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and rules are scholarly judgments, not “codes” in the Western sense, had 
been taken into consideration. Unfortunately, that has not been the case. 

To give a few examples of this confusion in the writings of two renowned 
scholars, Majid Khadduri (1909-2007) repeatedly refers to siyar (the classi- 
cal juridical theory of international law) as “part of the shari'a[h]” 17 or “an 
extension of the sacred law, the shari 'a [h].” 18 He confirms that siyar “was the 
shari'ajh] writ large.” 19 He even adds that because of his extensive writing 
on siyar, “Shaybanl made a contribution to the shari'ajh].” 20 Nevertheless, 
Khadduri contradicts this statement twice. First, he says: “The classical 
theory of Islamic law of nations is found neither in the Qur’an nor in the 
Prophet’s utterances, though its basic assumptions were derived from these 
authoritative sources; it was rather the product of Islamic juridical specula- 
tion at the height of Islamic power.” 21 And in addition Khadduri indicates 
that the rules of Islamic international law consist of the formulations of 
the Islamic state’s relations with non-Muslim states, including treaties, offi- 
cial decrees of Muslim leaders, and the opinions of jurists. This leads him 
to conclude that the sources of Islamic international law “conform to the 
same categories defined by modern jurists and [identified in Article 38 of] 
the Statute of the International Court of Justice, namely, agreement, cus- 
tom, reason, and authority.” 22 Since these methods of formulating the basic 
theory of international law inevitably lead to changes in the law because of 
the changes in international society arising from states of peace and war, 
Khadduri indicates that such modifications were “derived not from reli- 
gious doctrine but from common interest.” 23 Thus, Mahdi Zahraa rightly 
states that siyar “is not ab initio representative of Islamic law, but rather is a 
collection of views and opinions that should be assessed in the light of the 
Quran, the Sunnah and the contingencies of time and place.” 24 

Another typical example of this confusion in the study of “war and 
peace” in Islam is the following statement by Bernard Lewis: “The 
shari' a[ h] is simply the law, and there is no other [emphasis added]. It is 
holy in that it derives from God, and is the external and unchangeable 
expression of God’s commandments to mankind.” 25 In the next sentence, 
he discusses what he calls “holy war,” referring to jihad, which for him is 
a war commanded by the Islamic faith “to convert or at least to subjugate 
those who have not [been converted].” 26 Until Muslims fulfill this obliga- 
tion, he adds, the world is divided in two: the house of Islam (dar al-Islam ) 
and the house of war ( dar al-harb ). 27 Therefore, according to Lewis’ defi- 
nitions of shari'ah and jihad, and it is to be noted that he ignores here 
the third division, namely, the house of peace (dar al-sulh) or the house 
of covenant (dar al-’ahd), m non-Muslims will be the permanent target of 
Muslim aggression. 



Juridical Justifications for War 


75 


Moreover, Lewis’ remark in his definition of shari 'ah as “simply the 
law, and there is no other” ignores the whole process of Islamic legisla- 
tion, and the eleven sources of law referred to earlier. While these sources 
include divine laws, as given in the Qur’an or the Prophet’s Sunnah, 
it also includes, among other sources, the consensus of opinion of the 
jurists/the nation, 29 analogy, custom, the public interest of the nation, 
and even the divine laws of both Judaism and Christianity, and so on. 
In other words, it includes almost all the possible sources for any legal 
system. 

Here Lewis mistakes shari'ah for fiqh, the main body of Islamic law. For 
example, while he is right in referring to shari'ah as derived from God, as 
Muslim scholars define it, it is not clear how he would then reconcile this 
with another of his definitions of shari'ah as: “the Holy Law, which deals 
extensively with the acquisition and exercise of power, the nature of legiti- 
macy and authority, the duties of ruler and subject, in a word, with what 
we in the West would call constitutional law and political philosophy.” 30 
This unreasonable claim that God deals extensively with all these matters 
of constitutional and political philosophy shows the extent of his misun- 
derstanding of the basics of Islamic law. 

In fact, Islamic jurisprudence is the culmination of Islamic thought 31 in 
matters relating to the practical aspects of religious, economic, civil, and 
political issues. It reflects the religious, legal, moral, and ethical thought of 
Muslims throughout history. 32 Nonetheless, it does not necessarily reflect 
the full reality of Muslim history. More importantly here, although differ- 
ent approaches have been taken to the discussion of particular aspects of 
war in various Islamic genres, such as the Sir ah, Tafiir, Hadith, and histori- 
cal literatures, it is the classical Muslim jurists who developed the formula- 
tion of the law of war in Islam. Therefore, as Hashmi rightly points, it is 
fiqh that “has historically defined Muslim discourse on war and peace.” 33 
However, writing in 1964, Schacht states: “The [Western] scholarly inves- 
tigation of Islamic law is still in its beginnings. This comes partly from 
the infinite variety and complexity of the subject.” 34 Moreover, in 2000 
Zahraa concluded that there was a lack of sufficient materials written in 
English that could “giv[e] non-Muslims an understanding of what Islamic 
law really is and to familiarise non-Muslims with it.” 35 These statements 
indicate some of the other problems in the study of war in Islamic law 
in Western literature, in addition to the confusion between shari'ah with 
fiiqh. Understanding the nature and methodologies of Islamic law, as well 
as the paradigm of international relations in the period when classical 
Islamic law was formulated, is a prerequisite for studying the justifications 
for war in Islam. 
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Jihad 

The word jihad, which is the term generally used for “war” in Islamic legal 
texts, is derived from the verb jahad (present, yujahid) meaning to exert 
great effort or strive to achieve a laudable goal, either by doing something 
good or by abstaining from doing something bad. Jihad is thus a broad 
concept that refers to acts related to both oneself and others. Advising 
rulers to stop their tyranny is the highest degree of jihad. The Prophet 
Muhammad said: “The best [type of] jihad is a word of truth to a tyrant 
ruler.” 36 According to another hadlth, supporting one’s parents is also an 
example of jihad. 37 Therefore, Justice Jamal al-Dln Mahmud, former dep- 
uty chief justice of the Court of Cassation of Egypt and member of the 
Islamic Research Council, proudly points out that Islam is the only reli- 
gion that calls just war “jihad,” that is, striving to establish a just cause. 38 
Jurists of the four schools of Islamic law expressed their definitions of jihad 
in the context of the Islamic law of war in different words. According to 
the Hanafl jurists, jihad means exerting one’s utmost effort in fighting 
in the path of God either by taking part in battle or by supporting the 
army financially or by the tongue. 39 For the Malikls, jihad means exerting 
one’s utmost effort in fighting against a non-Muslim enemy with whom 
Muslims have no peace agreement in order to raise the word of God, that 
is, to convey or spread the message of Islam. 40 The Shafi'Is define jihad as 
fighting in the path of God, 41 while the Hanballs simply define it as fight- 
ing against unbelievers. 42 

In fact, the terms used in the definitions here, such as “fighting against 
unbelievers,” “in the path of God,” or “to raise the word of God,” have all 
contributed to the misrepresentation of jihad by some as holy war against 
non-Muslims. But the jurists agree that there are two kinds of jihad: jihad 
al-daf (defensive war), which is a fard 'ayn (personal duty of every capa- 
ble person), and jihad al-talab (offensive or preemptive war initiated by 
Muslims in non-Muslim territories), which is a fardkifayah (collective duty 
on the Muslims, which may be fulfilled if sufficient numbers perform it). 
Jihad becomes a fard 'ayn when the enemy invades Muslim territory, while 
it is a fardkifayah if it occurs outside Muslim territory. 43 The decision to 
initiate war must be taken by the legitimate authority. 44 

Types of Jihad 

Jihad in the sense of personal moral struggle is called al-jihad al-akbar (the 
greater jihad). It is divided into what is called “jihad against the self” and 
“jihad against the devil.” 45 Jihad in the sense of an armed, state struggle is 
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called al-jihad al-asghar (the lesser jihad) and falls into two main kinds: 
international and domestic jihad. International jihad, the most commonly 
referred to, is what the jurists sometimes called jihad against al-kuffar 
(unbelievers) or jihad fi sabil Allah (jihad in the path of God), that is, war 
with the non-Muslim states. In fact, by the very nature of the structure 
of the Islamic state, any armed jihad against al-kuffar is an international 
war. This is because, until the abolition of the caliphate on March 3, 1924, 
Muslims had been, at least theoretically, united under one state. Thus, his- 
torically and/or theoretically, any jihad that occurred between the Islamic 
state and its enemies was a war between Muslims and their enemies, mis- 
leadingly labeled kuffdr. But this does not mean that such war was neces- 
sarily motivated by the enemies’ kufr (unbelief) because, historically and / 
or theoretically, kuffdr were part of the Islamic state, which had legalized 
and practised the conclusion of peace treaties and nonaggression pacts 
with these kuffdr, that is, non-Muslim states and other forms of political 
or religious entities. 

Domestic jihad, the subject of chapter five, is divided into four types: 
(1) fighting against bughdh (rebels, secessionists); (2) fighting against 
muhdribun! quttd' al-tariq (bandits, highway robbers, pirates); (3) fighting 
against ah l al-riddah (apostates); and (4) fighting against khawdrij (roughly 
translated as violent religious fanatics). 46 

The concern of this chapter is with the Islamic justifications for inter- 
national war, that is, jihad against non-Muslim states. Two factors explain 
much of the controversy over the justifications for war in Islam between 
the insider and outsider. First, as several scholars have pointed out, classical 
Muslim jurists paid little attention to the Islamic jus ad bellum (justifica- 
tions for resorting to war). 47 Second, there has been much misunderstand- 
ing of the role of the religion of Islam in the justifications for war, let alone 
the terms used in the definitions of jihad given earlier. As indicated, all the 
various practical aspects of life were discussed by Muslim jurists within 
Islamic jurisprudence. The five types of the armed jihad, whether within 
the Islamic state or against other states, are based on either religious, politi- 
cal, or criminal grounds. Even when a war in these cases is waged on reli- 
gious grounds, an investigation is still to be made to determine whether it 
is just or not. In other words, as Johnson points out, “Despite the invoking 
of religious authority of war, the causes of the wars in question were essen- 
tially temporal; despite being termed jihad, they were wars of the state, not 
wars of religion.” 48 

Concerning the first factor, the classical Muslim jurists’ discussions, 
although scant, can still give a fair understanding of the Islamic justifica- 
tions for war, again especially in the light of the contexts of their time. 
Thus, comparing contemporary Muslims’ discussions of the same issue 
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with their classical counterparts’ is important in order to give the Islamic 
perspective on the justifications for war in the modern world. In addi- 
tion, comparing these classical and modern insider discussions with the 
outsider literature is also necessary in order to find out the reasons of the 
controversies and misunderstandings about jihad. Furthermore, examin- 
ing the basis of the classical Muslim jurists’ three conceptual divisions 
of the world into the dar al-Isldm (literally, house of Islam), dar al-harb 
(house of war), and dar al-sulh (house of peace) also gives some insights 
into the Islamic justifications for war and the Islamic attitudes toward rela- 
tions with non-Muslim states. This chapter will therefore attempt to study 
these two points, that is, the insider/outsider justifications for war and the 
classical Muslim jurists’ division of the world. 


Classical and Contemporary Insider Justifications for War 

At the outset, it should be mentioned that Ibn Taymiyyah (d. 728/1328) 
was the first scholar to pay adequate attention to the question of sabab 
qitdl al-kuffdr (justifications for war against unbelievers). Although this 
question is the central point for understanding the nature of the Islamic 
law of war, classical and even many contemporary Muslim scholars fail 
to expound on it in their various approaches to the study of war in Islam. 
Ibn Taymiyyah ’s analysis of the classical Muslim jurists’ positions on this 
question, which is reiterated by many modern Muslim scholars, reflects 
the diverse interpretations of the Qur’anic casus belli, which were consid- 
ered in chapter two. The disagreement over whether it is kufr (unbelief) or 
acts of aggression against Muslims that is the Qur’anic casus belli results in 
two different juridical positions being taken on the justifications for war 
against non-Muslims. 

The first position, according to the majority of jurists, 49 the Hanafl, 
Malikl, and Hanball schools, is that the Qur’anic casus belli are restricted 
to aggression against Muslims and fitnah, that is, persecution of Muslims 
because of their religious belief (Qur’an 2:190; 2:193; 4:75; 22:39-40). 
War and coercion are not means by which religion may be propagated 
because belief in a religion is only a matter of the conviction of the heart 
(Qur’an 2:256; 10:99; 16:93; 18:29). Fighting non-Muslims solely because 
they do not believe in Islam contradicts the Qur’anic injunction (Qur’an 
2:256). These jurists therefore maintain that only combatants are to be 
fought; noncombatants such as women, children, clergy, the aged, the 
insane, farmers, serfs, the blind, and so on are not to be killed in war, 50 as 
discussed in the next chapter. This prohibition means that fighting is per- 
mitted only against those whom Ibn Taymiyyah calls ah l al-mumdna'ah 
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wa al-muqdtilah (combatants) and not against unbelievers per se. 51 
Furthermore, Ibn Taymiyyah and al-Sana'anl (d. 1768) point out, after 
the cessation of hostilities, non-Muslim prisoners of war are to be released 
freely or in exchange and are not to be forced to adopt Islam. 52 This indi- 
cates that their unbelief in itself is not the justification for war, otherwise 
they would not be released without accepting Islam. Thus, the Hanafl 
jurist Ibn Najim explicitly states: “the reason for jihad in our [the Hanafls] 
view is ka.wn.uhum harha 'alaynd [literally, their being at war against us], 
while in al-Shafi'i’s view it is their unbelief.” 53 In fact, what Ibn Najim 
means here is that the justification for jihad is the enemy’s hostility and 
aggression. 54 But the classical Muslim jurists add a peculiar dimension to 
what constitutes this hostility and aggression, which is a core justifica- 
tion for war in Islam, as explained later. The Hanafl jurists al-Shaybanl 
(d. 189/804-5) and al-Sarakhsi (d. 483/1090-1) emphasize that “although 
kufr [unbelief in God] is one of the greatest sins, it is between the indi- 
vidual and his God the Almighty and the punishment for this sin is to be 
postponed to the ddr al-jazd\ (the abode of reckoning, the Hereafter).” 55 

The hadlth narrated by Abu Hurayrah in which the Prophet says, “I 
have been ordered to fight against the people [emphasis added] until they 
say: There is no God but God,” 56 refers only to the Arab idolaters, accord- 
ing to “the majority of the Muslims,” 57 including the Hanafls and Ibn 
Hanbal, while for the Malikls, it refers only to the tribe of Quraysh. 58 That 
is because non-Arab/non-Qurayshite idolaters may either accept Islam or 
pay jizyah v> (the tax levied to exempt eligible males from conscription). 
More importantly, this hadlth means, as Ibn Taymiyyah explains it, that 
if non-Muslim enemy combatants during the conduct of war accept Islam, 
the war must cease, but this does not mean that all people have to be 
fought until they accept Islam. 60 Concerning the reason why jizyah was 
not to be accepted from Arab/Qurayshite idolaters, according to those who 
maintain that jizyah was not accepted from them, it is argued that this was 
because they had already accepted Islam before jizyah was introduced. 61 

It is therefore clear, according to this interpretation of the Qur’an and 
hadlth, that peace should characterize the normal and permanent rela- 
tionship with non-Muslims. 62 This conclusion is drawn from the view 
of these jurists that recourse to war is only justified in defense against 
enemy hostility and aggression. In line with this position, Ibn Taymiyyah 
emphasized that jihad is “a defensive war against unbelievers whenever 
they threatened Islam.” 63 This means that Khadduri’s description of Ibn 
Taymiyyah ’s emphasis on the defensive nature of jihad as a “concession to 
reality” 64 is unwarranted. Khadduri argues that Ibn Taymiyyah ’s chang- 
ing the meaning of jihad to a war that is only defensive occurred after the 
decline of Muslim power when “it was no longer compatible with Muslim 
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interests.” 65 He adds that by the fourth/tenth century, the meaning of jihad 
had undergone a change from permanent war to “dormant war” because 
of the decline of Muslim power and the “process of evolution dictated 
by Islam’s interests and social conditions.” 66 Many Western researchers 
have taken this claim at face value. 67 However, I bn Taymiyyah here is not 
changing the meaning of jihad but is advocating his interpretation of the 
meaning of jihad as given by the majority of eighth-century jurists. He 
espouses this position on the basis of his conviction that all the Prophet’s 
engagements with the Muslims’ enemies were defensive. In addition to 
this, the Quranic emphasis on the prohibition of “compulsion in religion” 
reinforces the majority’s position that nonacceptance of Islam is not a jus- 
tification for war. The idea that the Muslim jurists changed the meaning 
of jihad after the Islamic state became weak, because war was no longer in 
their interests, undermines the thesis upon which Western studies on jihad 
are based, namely that jihad, and even the classical paradigm of interna- 
tional relations developed by the jurists of the second/eighth century, was 
based on the permanent laws of the shari 'ah, for it indicates that the jurists 
interpreted or formulated the law of war on the basis of their interests and 
not on the dictates of the shari'ah. 

Nonetheless, Khadduri himself notes that long before Ibn Taymiyyah, 
the second/eighth-century jurist Sufyan al-Thawrl (d. 161/778) headed 
what Khadduri calls a pacifist school, which maintained that jihad was 
only a defensive war, basing its argument on the Quranic verse: “And fight 
in the way of God those who fight against you but Id ta'tadud (do not 
transgress)” (Qur’an 2: 190). 68 Furthermore, he also states that the jurists 
who held this position, among whom he refers to Hanafi jurists, al-Awza'I 
(d. 157/774), Malik ibn Anas (d. 179/795), 69 and other early jurists, 
“stressed that tolerance should be shown unbelievers, especially scripturar- 
ies and advised the Imam to prosecute war only when the inhabitants of the 
dar al-harb came into conflict with Islam.” 70 This means that long before 
Ibn Taymiyyah stressed the defensive nature of jihad, a line of thought 
among the earliest Muslim jurists had already advocated this position and 
thus Ibn Taymiyyah did not originate this so-called change in the mean- 
ing of jihad. 

However, as Khadduri rightly points out, Abu Hanlfah (d. 150/767— 8) 71 
and his students, including al-Shaybanl, formulated their rules of interna- 
tional law on the assumption that a state of war existed between the Islamic 
and non-Muslim states. It is important to add here that this assumption 
was not based on an interpretation of the Islamic sources but on the reality 
of their current situation. In fact, a state of war, in the absence of a peace 
treaty, characterizes the pattern of international relations during the peri- 
ods in which Islam emerged. In the words of John L. Esposito, the classical 
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Muslim jurists formulated the Islamic law of war in a world “where war 
was the natural state.” 72 Abdullahi Ahmed An-Na'im also notes: “the 
first three centuries of Islam was an extremely harsh and violent environ- 
ment, where the use of force in intercommunal relations was the unques- 
tioned norm.” 73 In the words of Sherman A. Jackson, “a prevailing ‘state 
of war,’ rather than difference of religion, was the raison d’etre of jihad.” 74 
Furthermore, Khalid Yahya Blankinship adds that a pattern of a perma- 
nent state of war had existed throughout history. For example, he writes, 
“The Assyrians, like the Romans under the Republic, used to take to the 
field every year against someone. Frequently, if a treaty did not exist, a 
state of war was assumed. Even the United States and its allies in modern 
times have preferred a policy of obtaining the unconditional surrender of 
the enemy where possible, as in the Second World War.” 75 

The second position, founded by al-Shafi'I (d. 204/820) 76 and main- 
tained by some Hanball jurists and Ibn Hazm (d. 456/1064) of the extinct 
Zahirl school, is that Muslims are to wage war against unbelievers if they 
refuse to accept Islam or submit to Muslim rule. Al-Shafi'I here bases his 
opinion on the theory that the Qur’anic texts 9:5 and 9:29 abrogated all 
the other texts and the hadlth narrated by Abu Hurayrah. However, he 
differentiates between Arab and non-Arab idolaters: Arab idolaters are to 
be fought if they do not accept Islam, while non-Arab idolaters and the 
people of the book are to accept Islam or pa yjizyakr, otherwise Muslims are 
to fight them. 77 Since al-Shafi'I maintains that it was unbelief, not aggres- 
sion, that was the casus belli in these texts, he permits fighting some cat- 
egories of noncombatants “such as the peasants, the crippled and the aged 
until they become Muslims or pa y jizyah” although he does not include 
women and children. 78 However, he adds that Muslims are to cease fight- 
ing in cases of necessity, for example, when they are weak. According to 
this position, therefore, jihad is not only a defensive war but also an offen- 
sive one against non-Muslims, and Khadduri points out here that it “was 
Shafi'I who first formulated the doctrine that the jihad had for its intent 
the waging of war on unbelievers for their disbelief and not merely when 
they entered into conflict with Islam.” 79 According to this minority posi- 
tion, a permanent state of war exists until non-Muslims accept Islam or 
submit to Muslim rule. Although based on the interpretations of the same 
sources, these two classical positions give two opposite Islamic legal justi- 
fications for recourse to war. 

It is interesting to note here that modern Islamic writings on this point, 
though based on the interpretation of the same sources, take a different 
approach. While al-Shafi'I bases his position on the theory that the Qur’anic 
texts 9:5 and 9:29 abrogated all other texts, while the majority of classical 
jurists based their position on the interpretation of Qur’anic texts on war, 
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as well as peace, overall, a growing trend among the majority of mainstream 
modern scholars takes an even wider approach that includes the totality of the 
Islamic message. It is based on the Quranic principles that take into account 
the Islamic wisdom concerning human existence on earth, the Islamic world- 
view, and the principles of justice, human dignity, and equality, as well as the 
interpretation of the Qur anic texts on war and peace in their context. 80 

This modern approach produces a diametrically opposite position to 
al-Shafi'i’s. Modern scholars restrict the Islamic casus belli to the same 
categories given by the majority of classical jurists, namely, defense against 
aggression and fitnah (religious persecution). Furthermore, they affirm 
that, in Islam, peace is intended to be the normal and permanent state 
of relation with the non-Muslims. 81 They advocate that, according to the 
Qur an (49:13; 60:8), Muslim relations toward non-Muslims are based on 
cooperation, justice, and rapprochement. 82 Unlike the classical jurists, who 
formulated their theory in a time when a state of war already existed in the 
absence of a specific peace treaty, modern scholars advocate their position 
in a post-United Nations (UN) world. It is worth recalling here the new 
conception of jihad, discussed in chapter two, introduced by Abu al-A'la 
al-Mawdudl (1903-1979) and adopted by Sayyid Qutb (1906-1966), 
which sees it as a permanent revolutionary struggle to abolish “oppressive 
political systems,” 83 although it is not clear how and by whom this specific 
concept of jihad could be practically applied in reality in the contemporary 
world. Interestingly, moreover, the large part of this oppression, especially 
after the liberation of Muslims countries in the twentieth century, has 
been committed by Muslims regimes against their own people. This has 
partly contributed to the formulation of the concept of jihad against “the 
near enemy,” that is, Muslim regimes, discussed in chapter five. 

Shaykh Muhammad Abu Zahrah (1898-1974), a prominent and pro- 
lific twentieth-century author, in his Al-Mujtama' al-Insdnifi Zill al-Isldm 
(Human Society in the Shade of Islam) and Al-'Aldqdt al-Dawliyyah fi 
al-Isldm (International Relations in Islam) shaped a modern approach to 
the subject of international relations in Islam. Abu Zahrah states that his 
study of this area is based on the texts of the Qur’an and the Sunnah, that 
is, shari'ah, and the practice of those who abided by it, not on the “prac- 
tices of [Muslim] kings who distorted the facts of the religion of Islam 
and [thus] from whom Muslims suffered more than the enemies of the 
Muslims.” 84 Thus, he makes a clear distinction here between the norma- 
tive theoretical laws of Islam and the un-Islamic practices of Muslims 
rulers throughout history. By making this important distinction at the 
beginning of his study, Abu Zahrah avoids a common major error in the 
study of Islamic international law, that is, a confusion between the theory 
of Islam and the practice of the Muslims. 
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Before studying the Islamic laws of peace and war, Abu Zahrah states 
that Islamic international law, in times of both peace and war, is based 
on the following ten Islamic principles of human relations: (I) Human 
dignity; 85 (2) all humans are one nation; 86 (3) human cooperation; 87 (4) 
forbearance; 88 (5) freedom (liberty), which includes personal or group free- 
dom, freedom of religion, and freedom of self-determination; 89 (6) virtue 
either in time of peace or, specifically, during the conduct of war; 90 (7) 
justice; 91 (8) reciprocity; (9) pacta sunt servanda? 2 and (10) friendship and 
preventing tyranny. 93 

Abu Zahrah thus confirms that, in Islam, peace is the normal and 
permanent state of international relation. According to the Qur’an and 
Sunnah, war is permitted only in defense against aggression or fitnah?^ All 
the Quranic texts prohibit the initiation of aggression and violation of the 
Islamic jus in bello (rules regulating the conduct during war). 95 He likens 
war to surgery that must be performed — and restricted — to a certain dis- 
eased part of the body. 96 This position sums up the approach to, and core 
of, the modern theory of Islamic international law. 

Two highly important recent contributions to the study of Islamic 
international law/relations have not been, unfortunately, referred to in 
Western literature. The first is a ten-year research project on international 
relations in Islam 97 conducted by a group of twenty-seven academic spe- 
cialists, mostly of Cairo University, in international relations, positive 
international law, Islamic history, and political science. This encyclopedic 
project, sponsored and published by the U.S. -based International Institute 
of Islamic Thought (HIT), was published in Arabic in fourteen volumes 
in 1996. The second neglected contribution is the recent series of annual 
conferences of the Supreme Council for Islamic Affairs in Egypt (SCLA). 98 
Muslim and non-Muslim academics and religious officials from all over 
the world contribute to this annual conference. The publication of these 
annual conference proceedings includes a number of papers and the rec- 
ommendations, both in English and French. 

The HIT project on Islamic international relations settles the contro- 
versy between the classical exegetes and jurists over what determines the 
Islamic position with regard to non- Muslims. According to the project’s 
findings, the Islamic position toward non-Muslims, namely peace or 
war, is determined by their response to Islamic da'wah (the preaching of 
Islam). In other words, Muslims may resort to the use of force against 
their enemies if they prevent Muslims from preaching Islam, 99 as was 
also argued by the late Shaykh al-Azhar, Mahmud Shaltut (see chapter 
two). 100 The last revealed Quranic texts on fighting (9:5 and 9:29) show 
this connection between Islam and war by stating that the casus belli are 
enemy hostility toward Islam and the breaking of a peace treaty with the 
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Muslims. 101 Preaching the message of Islam to non-Muslims is an obli- 
gation of the Islamic state and includes several means such as oral 102 or 
written preaching, 103 using all the modern means of communication, as 
well as patience in the face of religious persecution, 104 that is, jihad in its 
wider sense. 

It is obvious that Muslims have the intrinsic right to self-defense against 
aggression, but here lies the peculiar dimension of the Islamic conception 
of enemy hostility and aggression, which is considered a justifications for 
war in Islam: the non-Muslims’ use of force to prevent the preaching of 
Islam is considered a justifications for the recourse to war, that is, jihad 
in its limited sense, as Shaltut states. Put differently, jihad’s nature as 
either peaceful missionary activity or military struggle — as argued by 
Muhammad Sa'id Ramadan al-Buti (b. 1929) — depends on the attitude 
of others toward the preaching of Islam. 105 This peculiar dimension and 
the fact that the Islamic state is required, theoretically, or as was the case 
at least in the first century of Islam, to introduce Islam to non-Muslims 
have added to the confusion about jihad. This confusion also comes from 
the facts that the Islamic position toward others is derived from the nor- 
mative sources of Islam and determined by the attitude of non-Muslims 
toward the religion of Islam. 

Applying this theoretical Islamic paradigm of international relations 
to today’s world would call for different means of introducing Islam to 
non-Muslims. Some have advocated that jihad at present takes the form 
of preaching through the Internet, the mass media, and other missionary 
activities. 106 More importantly, relations between Muslims and others will 
be peaceful, on the basis of the facts that, in the post-UN world, no coun- 
try is permitted to resort to unjustified force against Muslims and non- 
Muslim countries do not use force against the preaching of Islam, let alone 
protecting the religious freedom and accommodating the religious needs 
of Muslim minorities in non-Muslim countries. 

The recent annual conferences of the SCIA have focused on Islamic 
international law following the Lewis-introduced, Huntington-developed, 
anticipatory theory of the “clash of civilizations.” The titles of the eighth, 
ninth, fourteenth, and sixteenth conferences sum up the two main themes of 
the current discussion of Islamic international law: first, advocating that — 
because of its just, peaceful, humane, and, unlike positive international law, 
religiously and morally self-imposed principles 107 — Islamic international law 
is superior to international law 108 and, therefore, could better achieve world 
peace and security; and, second, refuting hostile and prejudiced Western 
scholarly attacks on Islam and its attitude toward non-Muslims. 

Modern Muslim scholars of Islamic international law have to deal with 
new circumstances, which have rendered the classical theory “inoperative 
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or even irrelevant,” 109 because many essential concepts and rules of the 
classical theory of Islamic international law have become obsolete due to 
changes in the many circumstances upon which these rules were based. 
The most important of these circumstances is the abolition of the Islamic 
government system (caliphate) in 1924 and the “fragmentation” of the 
Muslim world into colonized or later, apart from Palestine, independent, 
sovereign, nation states. The second most important change is the estab- 
lishment of the UN and agreement by all the countries of the world, for 
the first time in the history of the human race, to abide by one set of laws 
and to obligate themselves to “live together in peace.” 110 

Since all Muslim countries have chosen to settle international disputes 
according to international law, 111 modern Islamic writings on Islamic 
international law merely make theoretical contributions that are not 
intended either to be applied in international society 112 or even, unfor- 
tunately, unlike the classical jurists’ scholarly efforts, to give religiously 
based rules for the conduct of the Islamic state in times of war. One of the 
reasons why Muslim countries have welcomed international law is that 
nothing in it contradicts the basic principles of Islamic international law, 113 
namely, peace, justice, and equality; indeed, it satisfies them. Furthermore, 
it puts Muslim countries, theoretically, on an equal legal footing with the 
colonial powers and provided legal justification for the liberation of their 
countries. 114 Nonetheless, Mufid Shihab, 115 a prominent Egyptian profes- 
sor of international law and currently cabinet minister for the second time, 
criticized the organization of the United Nations at the eighth conference 
of the SCIA, arguing that it had failed as yet to achieve the most impor- 
tant principle it committed itself to, that is, “the principle of the sover- 
eign equality of all its Members.” 116 The power of veto held by the five 
permanent members of the Security Council undermines the principle of 
equality among the member states. He therefore advocates that Islamic 
principles and teachings could bring a humane and moral dimension to 
international relations. 117 

Modern Muslim writers also argue that history proves that Muslims 
have a superior and more peaceful record in their relations with others in 
comparison with that of the Christian/Western world. Gustave Le Bon is 
often quoted in this context as one of the fair-minded Western scholars 
who have acknowledged the fact that “history has never known a merci- 
ful and a just conqueror as the Arabs and that they left their conquered 
peoples free with their religion.” 118 Historical examples are often given to 
show this superiority and the tolerance of Muslims toward others, such 
as the Constitution of Medina, the peaceful taking over of Mecca and 
the amnesty given to the Meccans (8/630), the pact of 'Umar (17/638) 
safeguarding the religious freedom of the Christians of Jerusalem, 119 the 
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model behavior of the noble warrior Saladin (1138-1193) compared with 
the atrocities committed by the Crusaders, 120 the Christian persecution of 
Jews and Muslims in Spain, 121 the atrocities committed by European colo- 
nialists, the Native American genocide, the bombing of Hiroshima and 
Nagasaki, 122 the atrocities committed in World Wars I and II, and those 
committed by the Israelis against the Palestinians. 

Sufi Abu Talib, a law professor and ex-speaker of the People’s Assembly 
of Egypt (November 4, 1978-November 4, 1983), distinguishes the mis- 
interpretation of some Biblical texts and the practice of some Christians 
throughout history, from the true Christian teachings of peace and 
love. 123 In Judaism (Numbers 31:1-11; 33:50-53; Deuteronomy 2:16-17; 
13:12-16; 20:10-16; Joshua 8:21-24; 1 Samuel 27:8-12; 2 Samuel 8:1-2; 
13:26-31), he concludes, “the texts of the Old Testament indicate that the 
goals of war between the Jews and the other peoples are to capture other 
peoples’ lands, expel them from their territories, and destroy them.” 124 The 
Zionists after World War I, he adds, and “the contemporary leaders of the 
State of Israel are acting according to the texts of the Torah in expelling 
the Palestinians from their land, building Jewish settlements on it and 
perpetrating massacres such as ‘Byer Sab” and ‘Qana.’ ” 125 

The line of thought does not distinguish between the teachings of 
Judaism and Christianity and the practice of the followers of these reli- 
gions, whether a disparity is believed to exist between the theory and 
practice in the case of Christianity and its followers, or a link is believed 
to exist in the case of Judaism and its contemporary followers in Israel, 
as argued earlier by Abu Talib and reiterated by al-QaradawI in 2009. 126 
Moreover, limiting the history of America to the genocide of the native 
Americans and the bombing of Hiroshima and Nagasaki, or the history of 
the Western Christian world to the Crusades and colonialism, and argu- 
ing that the atrocities committed against the Palestinians are perpetrated 
in accordance with the laws of the Torah are examples of confusion among 
Muslims between the theory and practice of Judaism and Christianity. 


Outsider Readings of Jihad 

Unfortunately, a similar confusion between the teachings of Islam and 
the practices of some Muslims throughout history, and presenting these 
practices as being in conformity with Islamic teachings, is very common 
in current mainstream Western scholarly literature. The Islamic teach- 
ings on war, as presented in Western literature, are often limited to the 
Quranic phrases calling upon Muslims to kill the polytheists wherever 
they find them, 127 without any study of the contexts or the interpretations 
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of these phrases, even within their locutions or along with the rest of the 
relevant Qur’anic texts on peace and war. This approach resembles the 
line of thought that attributes the Israeli atrocities committed against the 
Palestinians to the teachings of Judaism 128 or at best to Jewish religious 
extremism. 129 In addition, modern Western literature is still influenced 
by the old Western school that portrayed Islam, in Rudolph Peters’ words, 
as “a violent and fanatical creed, spread by savage warriors, carrying the 
Koran in one hand and a scimitar in the other.” 130 Hence, portraying the 
Muslims as “bloodthirsty, lecherous fanatics” was used by Western colo- 
nialists to justify “their colonial expansion by the idea of a mission civilisa- 
trice ,” Peters adds. 131 

Three contradictory motives for jihad are mainly given in outsider lit- 
erature. First, jihad has been commonly presented in Western literature 
as the “equivalent to the Christian concept of the Crusade,” 132 and thus 
has always been termed as “holy war” against non-Muslims. 133 This pre- 
sentation and translation of jihad are based on an understanding of the 
aim of jihad, expressed by Khadduri as “the universalization of religion 
[Islam] and the establishment of an imperial world state.” 134 Put differ- 
ently, quoting (Qur’an 2:191), U.S. Navy lieutenant commander John F. 
Whalen maintains that “the highest duty of Islam, then, was to vanquish 
those who did not believe [in Islam].” 135 

Second, and in contradiction, Watt argues that “Most of the partici- 
pants in the [early Islamic, jihad] expeditions probably thought of noth- 
ing more than booty. . .There was no thought of spreading the religion of 
Islam.” 136 Similarly, Edward J. Jurji argues that the motivations of the Arab 
conquests were certainly not “for the propagation of Islam . . . Military 
advantage, economic desires, [and] the attempt to strengthen the hand 
of the state and enhance its sovereignty . . . are some of the determining 
factors.” 137 In his Jihad in the West: Muslim Conquests from the 7th to the 
21st Centuries , Paul Fregosi claims that “even more than Allah, the prime 
motives for fighting that inspired the Arabs were plunder, slaves, women 
and the eagerness for death fighting for Islam.” 138 He concludes by empha- 
sizing his bizarre claims that the pursuit of sex “helped them [Muslims] to 
conquer half the known world in less than one hundred years.” 139 

Third, in 1977 Peters concluded that “the primary aim of the jihad is 
not, as it was often supposed in the older European literature, the conver- 
sion by force of unbelievers, but the expansion — and also defence — of the 
Islamic state,” 140 and he points out that the translation of jihad as “holy 
war” is therefore “strictly speaking, a wrong translation.” 141 

The first/seventh century-wars of the Islamic state are also a source 
of contradictions between Islamic and Western scholarship. While these 
wars are presented in the Western literature as holy wars against infidels or, 
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recently, as wars of expansion for the Islamic state, the aims of these wars, 
as described by some Muslim scholars, were to “emancipate peoples, defend 
freedoms, establish human equality and spread justice.” 142 Although ascer- 
taining this description of the aims of these wars requires an investigation 
into every single instance, al-QaradawI states that throughout Islamic his- 
tory no single incident of forced conversion has been recorded. 143 Despite 
Khadduri’s hostile presentation of jihad as an “instrument” to “universal- 
ize” both Islam and the Islamic state, 144 he states that “Islam as a religion 
was spread by trade and cultural connections beyond the frontiers of the 
state.” 145 Furthermore, Khadduri even indicates that non-Muslim Arabs, 
including Christians, “joined the Muslim forces against their Persian and 
Byzantine masters.” 146 Thus, Abu Zahrah and al-QaradawI maintain that 
these wars were just wars that liberated these peoples from the Roman and 
Persian tyranny. 147 

Nevertheless, on September 12, 2006, Pope Benedict XVI gave a lecture 
on faith and reason at the University of Regensburg in which he quoted the 
following words of the fourteenth-century Byzantine emperor Manuel II 
Paleologus to a Persian scholar: “Show me just what Muhammad brought 
that was new, and there you will find things only evil and inhuman, such 
as his command to spread by the sword the faith he preached.” 148 The Pope 
quotes this statement to argue that Islam is against reasoning, because “for 
Muslim teaching, God is absolutely transcendent. His will is not bound up 
with any of our categories, even that of rationality.” 149 The remark about 
the spread of Islam by force triggered a massive reaction throughout the 
Muslim world. 150 This remark indicates that this mediaeval portrayal of 
Islam is still accepted at the highest levels of Western Christian circles. 151 
Furthermore, it shows that this perception of the history and religion of 
Islam influences the current relationship between Islam and the West. 
But more significantly here, Muslim reaction to this remark indicates that 
Muslims reject the claim that Islam accepts spreading religion by force and 
even feel offended and that their history is being distorted by the claim 
that Islam was spread by force. 

Thus, it is still being said that jihad is the Muslims’ “instrument,” or, 
for some, the Islamic equivalent of the Western Christian idea of holy war, 
to convert or subject non-Muslims. This shows that a disparity still exists 
between the insider and outsider understandings of jihad. It is interest- 
ing to quote here an American academic who expressed this outsider’s 
understanding in his comparison of Muslim and Christian recourse to 
war. Bruce Lawrence states that “warfare remains a nefarious by-product 
of historical circumstances ... an incidental mythomoteur for Christians, 
while it has been, and will continue to be, a foundational mythomoteur 
for Muslims of every generation.” 152 Lawrence claims that for Muslims, 
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as he says Ibn Khaldun (d. 808/1406) maintains, warfare is intrinsic to 
history. Lawrence bases this claim about warfare in Islam on an obvious 
misunderstanding of Ibn Khaldun’s observation. 153 Khadduri explains 
that Ibn Khaldun was “perhaps” the first Muslim to recognize that “wars 
were not, as his Muslim predecessors thought, casual social calamities. He 
maintained that war has existed in society ever since its ‘Creation’ . . . Ibn 
Khaldun’s observation, which shows keen insight in understanding human 
history, is corroborated by modern research, which has demonstrated that 
early societies tended to be more warlike and that peace was by no means 
the normal state of affairs.” 154 Thus Ibn Khaldun, as Mahmassani also 
notes, 155 is here describing a human psychological phenomenon that has 
existed since the creation of humankind, not, as Lawrence claims, that the 
“cessation of warfare” is unthinkable to Muslims. 156 

Lawrence’s statement actually contradicts the Muslim understanding of 
warfare. Khadduri refers to al-Turtushl (d. 520/1126-7) as describing wars 
as “social anomalies” and al-Hasan ibn 'Abd Allah, who in 708/1308-9 
compared wars “to diseases of society.” 157 Moreover, Abu Zahrah’s figu- 
rative reference to the recourse to jihad as “surgery,” mentioned earlier, 
means that warfare is an exceptional and necessary measure to stop an 
ongoing aggression (Qur’an 2:251). 158 Jihad, thus, is not an act of warfare 
against the rest of mankind, as it is portrayed in some outsider literature, 159 
since Abu Zahrah uses the simile of “surgery,” which cannot be performed 
on, and is not needed by, the whole of the human body. Justice Jamal 
al-Dln Mahmud states that warfare is an exceptional necessity and, as the 
Qur’an explains (2:216), it is hateful to human nature. 160 Other schol- 
ars add that warfare is considered “a necessary evil in exceptional cases 
sanctioned by Allah in defence of Islam, its protection, and as a deter- 
rent against aggression.” 161 In Islam warfare is thus, according to Abbas 
al-Jararl, advisor of the king of Morocco, “a crime and a violation to peace 
that is prohibited in Islam, unless it has just and legal justification.” 162 

This sweeping and futuristic vision by Lawrence of warfare in Islam 
indicates a very obvious and practical problem in the study of Islam, 
namely, that Islamic literature is not usually adequately taken into account 
in Western studies of Islam. It is a practical problem in the sense that 
translations of books from Islamic languages into European languages are 
few and far between. This creates a gap between Islamic scholarship and 
its Western counterpart and studying the same old Western material on 
Islam will continue to produce the same old theories, more or less, with 
some minor modifications or developments. It is an obvious problem in 
the sense that to properly study a religion, a scholar needs to learn, among 
other disciplines, the languages in which the normative sources and mate- 
rials of the religion are written. 
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Peters, a leading Western authority in the field, has studied a vast litera- 
ture in Arabic that reflects the modern discussions of Islamic international 
law. Although his work is basically descriptive, in the sense that it merely 
summarizes the literature he discusses without adequate analysis, it is sig- 
nificant to find that his reaction to contemporary Muslim advocacy of 
jihad as a defensive just war and the superiority of the principles of Islamic 
international law to positive international law is skeptical. 

Peters’ repeated classification of modern writers as “highly apologetic” 163 
implies that the motivation of these writers is primarily the defense of 
Islam, not simply advocating its teachings. He holds that both “modern- 
ist” and “fundamentalist” Muslim writers advocate their positions in reac- 
tion to what he calls “Western penetration.” He therefore claims that the 
modernists are “adopting Western values and reforming their religion in 
the light of these newly imported ideas. They have transformed Islam into 
a religion that is well suited for the Westernized elite.” 164 In addition, he 
claims that the fundamentalists “have reacted in a self-assertive manner, by 
rejecting everything Western and emphasizing the real Islamic values.” 165 
These two claims offer untenable interpretations of the so-called modern- 
ist and fundamentalist positions on Islamic international law. The claim 
that the modernists are reacting, adopting, reforming, and further trans- 
forming their religion to suit Western “imported ideas” is an unjust judg- 
ment on the bases of these Islamic writings and their motivations. It even 
contradicts the belief generally maintained by Muslim and Western schol- 
ars that such writings are based on Islamic teachings, whether correctly or 
incorrectly attributed to the shari'ah or the juridical judgments, for there 
is no doubt that these writings are based, as shown earlier, on the teach- 
ings of Islam, the Quran, and the Sunnah. Had this claim been true, the 
modernists would have been satisfied that such Islamic laws were simply 
compatible with Western laws, and would not also advocate the superiority 
of Islamic laws and Quranic principles and suggest that they could better 
ensure a more equal and secure international society. 

Moreover, these modern writers are reiterating the same Islamic casus 
belli as that given by the majority of the classical jurists of the second/ 
eighth and third/ninth centuries, and, more importantly, any Islamic posi- 
tion, no matter how it is classified, is based on an understanding or an 
interpretation of the Qur’an and Sunnah. The only change, as referred 
to earlier, is the introduction of Islamic positions corresponding to differ- 
ent sets of circumstances. Furthermore, the mere idea that the modernists 
would mould their religion in conformity to the Western model is far- 
fetched, bearing in mind that neither the modernists nor the fundamen- 
talist are well acquainted with Western literature, simply because, again, 
of the scarcity of translations of works on such subjects from European 
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languages into Islamic languages. The familiarity they are claimed to 
have with Western ideas might be true for students of political science and 
positive law, which would explain why many modern Muslim writers on 
Islamic international law do not come from a religious educational back- 
ground. Indeed, some of these students who have not had a religious edu- 
cation take pride in finding that classical Muslim jurists addressed such 
matters, 166 as Peters notes, eight centuries before the birth of Hugo Grotius 
(1583-1645), the Dutch founder of International law, 167 who “himself 
drew heavily on Arabic works as is witnessed in Chapter X (article 3) of his 
Treatise [De Jure Belli ac Pads],” 168 Syed Sharifuddin Pirzada confirms. 
Professor Christopher Gregory Weeramantry, Judge of the International 
Court of Justice (1991-2000), also argues persuasively and calls for fur- 
ther investigation into the question that Grotius was influenced by Islamic 
international law. 169 Hence, it is understandable that 'Abd al-Sattar Abu 
Ghuddah argues it is al-Shaybanl, not Grotius, who is to be considered 
“the father of international law.” 170 

Furthermore, Peters adds that modern Islamic writers maintain 
“European international law has been strongly influenced by the Shan a 
via intercultural contacts during the Crusades and in Spain. E. Nys and 
Baron Michel de Taube were the first to assume a certain influence of 
Islamic law on Western international law.” 171 Since many Muslims, as well 
as a few European scholars, 172 suggest this Islamic “influence” on interna- 
tional law, it would be contradictory to claim that Muslims “have trans- 
formed” Islamic laws to suit Western ideas. 

Peters’ remark that the fundamentalists reject “everything Western” 
and emphasize “the real Islamic values” means that it is their rejection 
of Western ideas, and not their genuine belief in their respective inter- 
pretations of the Islamic sources, that drives them to hold certain posi- 
tions. Peters’ description of the modernists’ writings as “apologetic” and 
the fundamentalists as “self-assertive,” and his claim that both are framing 
their religious positions in reaction to the West are therefore groundless. 
Significantly, Peters’ description of the modern authors in phrases such 
as “our Muslim Panglosses” 173 implies that their advocacy of a peaceful 
Islamic theory of international law is regarded skeptically and without 
appreciation. 

Lawrence’s statement describing war in Islam as a hostile permanent 
doctrine and Peters’ skepticism of what he describes as the modern Muslim 
advocacy of an Islamic “adequate legal system for maintaining peace in 
the domain of international relations” 174 represent the two main current 
attitudes regarding war and Islamic international law that are found in 
Western literature. Ignorance of, or failure to appreciate, the modern the- 
ory of Islamic international law as a potential theoretical contribution to 
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the current system of international law, or at least as a laudable Islamic 
contribution to the global ethics of war and peace, undermines the pos- 
sibility of developing such a global ethics. 


Divisions of the World 


Muslims jurists of the second/eighth century 175 developed a paradigm of 
international relations that divides the world into three conceptual divi- 
sions, dar al-Islamldar al-'adl/dar al-saldm (literally, house of Islam/house 
of justice l76 /house of peace), dar al-harb/dar al-jawr (house of war/house 
of injustice, oppression), and dar al-sulhldar al-'ahd/dar al-muwada'ah 
(house of peace/house of covenant/ house of reconciliation). At the time, 
the “others” as far as Muslims were concerned were inevitably non-Muslim 
countries, for the very obvious reason that all Muslims of that time were 
politically united under one government, the institution of the caliphate, 
though at certain times there was more than one autonomous caliphate, 
some self-proclaimed. New territories were annexed to the growing Islamic 
state and, although they were considered to be within it, their Muslims 
were no more than a minority and it took them several centuries to become 
the majority. 

An analysis of these three conceptual divisions confirms the conclu- 
sions of this book about the factors determining the nature of the relation- 
ship between Muslims and “others” and thus specifying when jihad, in the 
sense of war, is permissible. Furthermore, it also clears up the uncertainty 
surrounding the position of religion in determining this relation. 

Dar al-IsldmlDdr al-'Adl/Ddr al-Saldm (house of Islam/ 
house of justice/house of peace) 

Scholars give three different definitions of what constitutes the dar 
al-Isldm. First, Abu Yusuf (d. 182/798) and al-Shaybanl, the renowned 
scholars of the Hanafl school of law, Malik, al-Shafi'I, and Ibn Hanbal (d. 
241/855), 177 the eponymous founders of the Malikl, Shafi'I, and Hanball 
schools of law, define it as the territory in which Islamic law is applied. 
It is also defined as the territory in which the ahkam (sing, hukm, rules 
or rituals of Islam) exist or at least, for some, the free proclamation of 
the belief in Islam and the performance of prayers can be practised. 178 
Others “even believe that a country remains dar al-Islam so long as a single 
provision {hukm) of the Muslim law is kept in force there.” 179 Second, for 
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al-Shawkani it is a territory ruled by Muslims or in which the sovereignty 
belongs to Muslims. 180 But he maintains that “a territory can be consid- 
ered dar al-Isldm, even if it is not under Muslim rule, as long as a Muslim 
can reside there in safety and freely fulfil his religious obligations.” 181 
Third, for Abu Hanlfah, dar al-Islam is a territory in which Islamic law 
is applied and Muslims and ahl al-dhimmah (non-Muslim citizens of the 
dar al-Islam) ls 2 are safe. 183 Three criteria are thus proposed to identify dar 
al-Islam, namely, the application of Islamic law or rituals, the sovereignty 
of Muslims, and the safety of the Muslims and the non-Muslim citizens 
of the Islamic state. 


Dar al-Harb/Ddr al-Jawr (house of war/house of injustice, 
oppression) 

It follows that dar al-harb refers to territories in which these criteria are 
lacking. According to the first definition, it is a territory where Islamic law 
is not applied or where it is not safe to profess belief in Islam or perform 
prayers. 184 According to the second definition, dar al-harb is a territory 
ruled by non-Muslims, 185 while for the third definition it is a territory in 
which the laws of Islam cannot be applied or exist and in which Muslims 
and dhimmis are not safe. 186 In other words, it is a territory in which free- 
dom of religion does not exist and the lives of Muslims and dhimmis are 
not safe. Thus, the classifications of dar al-harb and dar al-Islam refer to 
the existence or nonexistence of safety and peace, specifically the freedom 
of Muslims to apply and practice Islamic law. 187 It is worth adding here 
that calling a territory dar al-harb “did not mean actual fighting,” 188 but 
it clearly indicated a potential state of hostility, enmity, or war 189 in cases 
when territories did not belong to the dar al-Islam and did not have a 
peace treaty or alliance with it, and specifically if Islamic law could not be 
applied, Muslims were not safe to profess their belief in Islam and perform 
prayer, and the lives of Muslims and dhimmis were imperiled. 

Dar al-Sulh/Ddr al-'Ahd/Dar al-Muwadd ah (house of 
peace/house of covenant/house of reconciliation) 

Dar al-sulh 190 or dar al-'ahd refers to sovereign or semiautonomous non- 
Muslim countries that entered into peace agreements with the Islamic 
state. 191 Treaties were made by which the non-Muslim territories paid 
kharaj (annual land tax); they did not pa yjizyah because they were not liv- 
ing under the sovereignty of the Islamic state. 192 This tax was paid in return 
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for the Islamic state’s obligation to defend them from any foreign attacks. 
Alternatively, they were obliged to provide military support for the Islamic 
state. Other treaties stipulated that the two parties should exchange ser- 
vices or commodities, as in the treaties with the people of Nubia, Abyssinia, 
Cyprus, and Armenia. 193 Furthermore, Muslim jurists commonly agreed 
that the Islamic state could give payment to their enemies to secure a truce 
in cases of necessity. 194 Blankinship notes that “the Umayyad governor 
even concluded a pact with the defeated Byzantine empire by which the 
Muslims were required to pay a tribute to the Byzantines in exchange for 

Thus, the dar al-sulh is a territory with which the dar al-Islam has 
a peace treaty, a nonaggression pact or an alliance. The concept of ddr 
al-sulh or ddr al-'ahd was adopted by the Shafi'Is in the second/eighth 
century, though Donna E. Arzt strangely claims that “the practical need of 
occasional truces gave rise to the conceptual development in the sixteenth 
century of a third ‘territory,’ dar al-sulh or the ‘abode of peace,’ also called 
dar al-ahd, ‘abode of covenant.’ ” 196 According to al-Zuhayli, 197 the major- 
ity of jurists, including Abu Hanifah, did not accept the third conceptual 
division of the dar al-sulh, arguing that, if a territory concludes a peace 
treaty and pays tax to the dar al-Isldm, it becomes a part of the dar al-Isldm 
and thus the dar al-Isldm is obliged to protect it. 198 

By analyzing the three criteria of this conceptual division, it can be con- 
cluded that the factor determining relations with a non-Muslim state is, 
for one group of scholars, freedom to practise the religion of Islam, while 
for another group, most importantly Abu Hanifah, it is the safety of the 
Muslims and dhimmis from aggression. Concerning those who advocated 
that sovereignty is what determines whether a territory is a dar al-Islam or a 
dar al-harh, it is obvious that, in their historical context, in a territory under 
the rule of Muslims Islamic law would be applied and Muslims’ religious 
freedom and lives would be protected, but the religious freedom of Muslims 
living in territories under non-Muslim rule was possibly not protected. 

It thus appears that there were two different theories behind the divi- 
sion of the world into two or three conceptual figurative territories. The 
first theory divides the world according to whether there is peace with or 
aggression against Islam and the lives of Muslims and dhimmis. This does 
not allow for the third division because, according to this view, if there is 
no aggression and there is a peace treaty with a specific territory, it is desig- 
nated as dar al-Isldm even if it is ruled and inhabited by non-Muslims. The 
criterion for this territorial division is not the belief or unbelief in the reli- 
gion of Islam but, as indicated in the other two names for this territory, dar 
al-adl/dar al-salam, whether there is justice and peace. The second theory, 
held by the Shafi'I jurists, divides the world into Muslims/peace and non- 
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Muslims/war. Thus they proposed the third division because, according to 
their formula, there is to be peace, though with non-Muslims. 

These two theories correspond with the two positions held by jurists 
on the Islamic casus belli. The majority of jurists, who interpreted the 
Islamic casus belli as aggression against, or religious persecution of, 
Muslims, divided the world into two sectors: the territory of war and the 
that of peace, depending on whether either of these two sorts of aggres- 
sion existed, irrespective of the religious belief of the rulers or inhabit- 
ants of the territories concerned. This is in contrast to the Shafi'Is, who 
maintained that the Islamic casus belli is unbelief and who therefore envi- 
sioned the third division for cases when peace agreements were made with 
unbelievers. 

Hypothetically applying this historical division to present-day Muslim 
countries, Wahbah al-Zuhayll and al-QaradawI, contemporary leading 
Muslim authorities on Islamic law, espouse Abu Hanlfah’s criterion of 
safety for Muslims living in a given territory for it to be a dar al-Islam, 
even if Islamic law is not applied there. According to this criterion, they 
advocate that present-day Muslim countries be classified as dar al-Islam 
because Muslims are safe, though not all Islamic laws are applied. 199 

However, Muhammad 'Abd al-Salam Faraj, the author of a pamphlet 
entitled “Al-Faridah al-Ghaibah” (the absent duty, i.e., jihad), argues 
that modern-day Muslim countries are dar al-kufr (territories of unbelief) 
because of the widespread application of laws he calls ahkam al-kufr (laws 
of unbelief), and because the Muslim rulers there are renegades from Islam. 
Furthermore, he claims that Muslim scholars agree that, if a Muslim group 
refuses to carry out some of the clear and established duties of Islam, such 
as performing the prayers, zakah, fasting, pilgrimage, judging among peo- 
ple according to the Qur’an and Sunnah, or refusing to prohibit wine and 
usury, they should be fought. 200 In fact, this is largely hypothetical and 
based on classical texts from a completely different context. 

Present-day non-Muslim countries would thus be classified as dar 
al-Islam according to Abu Hanlfah’s definition, since Muslims living there 
are safe, while in the opinion of other Hanafl jurists, al-Shaybani and Abu 
Yusuf, non-Muslim, as well as most Muslim, countries nowadays would 
be dar al-harb because some parts of Islamic law are not applied there. 201 
Moreover, according to the opinion that accepts that Muslims should at 
least be safe to profess their belief in Islam and perform Islamic prayer, the 
whole world would now be dar al-Islam. However, after the establishment 
of the United Nations and the agreement by all the countries of the world 
“to live together in peace,” 202 as Ja'far 'Abd al-Salam, the secretary general 
of the League of the Islamic Universities, points out, this whole theoretical, 
historical, circumstantial division has fallen into abeyance. 203 
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After deciphering these three overlapping figurative sectors, this book 
therefore reaches the conclusion that what lay behind this division was not 
a religious criterion, 204 that is, between Islam and other religions, as has 
been commonly and wrongly assumed. 205 Nor was it a territorial division 
between the Islamic state and the non-Muslim states. It was a division 
between peace and war, not only war against Muslims or the Islamic state, 
as concluded by al-Zuhayll, 206 but more importantly the prohibition of the 
practise 207 and preaching of the religion of Islam. Thus, Khadduri notes 
that if a Muslim “could safely reside and say his prayers, even though the 
law of the unbelievers was enforced, the territory might still be regarded, at 
least in theory, as a Muslim territory.” 208 This further indicates the central- 
ity of the religion of Islam in the formulation of the theory of international 
law in Islam and also affirms the conclusion of the HIT project that it is 
non-Muslims’ reaction to the preaching of the religion of Islam that deter- 
mines whether Muslims would be in a state of peace or war with them. 

It is worth adding here that, as pointed out by 'Abd al-Rahman al- 
Haj, the classical jurists coined thirty-four conceptual divisions related to 
the word dar, including dar al-muhajirin, dar al-hijrah, dar al-baghy, dar 
al-da'ivah, dar al-dhimmah, dar al-riddah, dar al-shirk, and dar al-'Arab, lw 
and all these terms refer to the historical realities of a broad range of divi- 
sions of the world as conceptualized by the classical jurists who lived dur- 
ing the period when such terms were being formulated. It is therefore 
unfortunate that all these juridical political concepts are ignored, so that 
the Islamic worldview is oversimplified as one of perpetual war between 
Muslims and so-called infidels. 

It is generally believed that this conceptual division of the world devel- 
oped by the jurists of the second/eighth century was the product of their 
political “historical circumstances and context” 210 and for this reason — 
let alone that it had no basis in the Qur’an and the hadlth — 211 this con- 
ceptual figurative division soon collapsed or, more precisely, soon “became 
a fiction,” as Hashmi puts it. 212 However, Tibi and Sachedina unwarrant- 
edly assume that the division of the world into dar al-Isldm and dar al-harb 
“was based on the jurists’ inference from the (implicit) Qur’anic division 
of the world into the spheres of ‘belief’ ( iman ) and ‘disbelief’ ( kufr ).” 213 
Sachedina does not refer to any Qur’anic texts from which this twofold 
division of the world could be inferred, leaving aside the third division. 
It is obvious that there is no text that either explicitly or even implicitly 
divides the world between “belief and unbelief.” The Qur’an addresses 
certain incidents involving relations between people of four different reli- 
gious affiliations, that is, Muslims, idolaters, people of the book, and those 
called “the hypocrites.” If there were such implicit divisions in the Qur’an 
to warrant such an inference, it would not have taken classical Muslims 
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over a century to infer it. Moreover, it would have been more reasonable 
that the Muslims would have inferred it when they were the victims of 
aggression during the Prophet’s lifetime in Mecca or Medina and thus such 
divisions would not have collapsed so fast. Khadduri’s definition of the dar 
al-Islam as “the Islamic and non-Islamic territories [emphasis added] held 
under Islamic sovereignty. . . [which] included the community of believers 
as well as those who entered into an alliance with Islam” 214 goes against 
this assumption of a division between belief and unbelief. 

In fact, the classical Muslim jurists’ mention of these divisions shows 
that their aim was to lay down Islamic rulings to regulate, for example, 
the actions of Muslim individuals residing in dar al-harb, that is, Muslims 
who converted to Islam without emigrating to dar al-Islam, and Muslims 
entering dar al-harb to conduct business transactions, 215 marriage, and 
other related issues between male Muslims and the non-Muslim inhab- 
itants of the dar al-harb, 216 and the Muslim army and its members dur- 
ing and after periods of fighting against the dar al-harb. Jurists also set 
rulings for the non-Muslim residents of the dar al-harb who entered dar 
al-Islam. The main concerns of the jurists who addressed these situations 
were mainly as follow: first, to regulate the conduct of Muslims according 
to the dictates of the Qur’an, the Sunnah, and judgments based on these 
and secondary sources of Islamic law; and second, to ensure that Muslims, 
especially those living in dar al-harb, were able to practise Islam. This led 
Muslim jurists to discuss two important issues that may explain further 
the meaning of these theoretical divisions. The first is the obligation of 
hijrah (flight) to dar al-Islam for Muslim residents in dar al-harb who were 
unable to practise Islam without persecution, for example, in cases when 
they were unable to perform prayers, fasting, and so on. But if their perse- 
cutors forced them to stay, or if they could not emigrate because of illness 
or in cases of women, children, and the elderly, they were exempted from 
the obligation to emigrate. 217 The second issue, which led to a controversy 
among jurists, is the jurisdiction of the dar al-Islam over crimes committed 
by Muslims outside the dar al- Islam 2 '* and those committed by temporary 
residents in the dar al-Islam. All this shows that the aim of this division 
was not, as has been portrayed, an oversimplified formula according to 
which the dar al-Islam was to wage war against the dar al-harb until the 
latter was “reduced to non-existence.” 219 

This shows that discussions of these concepts have been highly superfi- 
cial, in the sense that mistaken assumptions have been simply based on the 
literal meanings of these three figurative concepts, without investigating 
how they were defined by the jurists. As a result, the basic concepts that 
define the parameters of what constitutes peace and war in Islam have 
not been thoroughly studied and thus wrong assumptions have developed 
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into widely believed theories about that subject. These concepts are still 
attracting cliches and, even worse, serious conclusions have been based on 
these assumptions. For example, influenced by Khadduri’s understanding 
of jihad as permanent war against the dar al-harb , 220 Donna E. Arzt con- 
cludes that “the doctrine of Jihad and the two ‘abodes,’ war and Islam — to 
which the vast majority of orthodox Muslim scholars still subscribe, at 
least in theory — are clearly incompatible with the fundamental premise of 
modern international law: peaceful coexistence between coequal states.” 221 
Apart from the strange allegation that Muslim scholars still subscribe to 
these concepts, Arzt here bases this firm conclusion on the stereotypical 
portrayal of the Islamic theory of international law as a simple formula of 
war against unbelievers. 

This proves that while modern Muslim writings are almost ignored, the 
classical Islamic theory of international law has been widely distorted in 
Western literature. One of the reasons for this is that concepts or theories 
developed by Muslims of any period in Islamic history, no matter how 
deeply studied or understood, have been and probably will be presented 
in the future, specifically by outsider scholars, as permanent Islamic doc- 
trines or laws. 222 This is simply because this approach confuses divine laws, 
namely the sharl'ah, with the scholarly interpretations and formulations of 
theories, laws, and concepts. Wrong conclusions on Islamic international 
law are reached when the laws or concepts of particular historical times 
and contexts are compared or applied to a different and changing world. 

Two quotations may illustrate this point. Specialists in international 
law state that the European “traditional international law was based upon a 
rigid distinction between the state of peace and the state of war. Countries 
were either in a state of peace or a state of war: there was no intermediate 
state, although there were cases in which it was difficult to tell whether the 
transition to a state of war had been made.” 223 In 1888, the English jurist 
and historian Sir Henry Sumner Maine (1822-1888) explicitly states, “It 
is not peace which was natural and primitive and old, but rather war. War 
appears to be as old as mankind, but peace is a modern invention.” 224 In 
1888, Sir Henry thus reiterates Ibn Khaldun’s observation that through- 
out history war was considered the normal state of relations with oth- 
ers. Muslim scholars of the second/eighth century who maintained that 
war was the normal state of relations with others were, therefore, stating 
a fact 225 about their historical context, not formulating Islamic beliefs. 
Furthermore, the fact that modern countries, according to traditional 
international law, used to classify their relations with other countries as 
either in a state of peace or in one of war means that, until recently, such 
countries considered themselves to be in a state of war whenever there was 
no recognized state of peace with other countries. 
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Throughout history, many historical divisions of the world have been 
developed in order to create an “other” or to classify or rank the rest of the 
human race, or to create a conflict between the good/we and the evil/oth- 
ers, in which the good prevails over the evil. Zoroaster created the formula 
of the victory of good/light over evil/darkness three thousand years ago. 226 
In Christianity, Augustine developed a Christian theological division of the 
world between the civitas dei (the city of God) and the civitas terrenae (the 
city “that ordered to the things of the earth” 227 ). Concerning the admis- 
sibility of the world to the law of nations, James Lorimer writes in 1883: 
“As a political phenomenon, humanity, in its present condition, divides 
itself into three concentric zones or spheres — that of civilised humanity, 
that of barbarous humanity, and that of savage humanity,” respectively 
entitled to “plenary political recognition, partial political recognition, and 
natural or mere human recognition.” 228 Thus, Lorimer rejects the recogni- 
tion of Turkey, because “the Turks, as a race, are probably incapable of the 
political development which would render their adoption of constitutional 
government possible.” 229 Moreover, he claims that “to talk of the recogni- 
tion of Mahometan [Muslim] States as a question of time, is to talk of 
nonsense. Unless we are all to become Mahometans, that is a time which 
Mahometanism itself tells us can never come.” 230 Other European jurists 
such as Thomas Erskine Holland (d. 1926) and William Edward Hall 
(d. 1894) proposed a division of the world according to “the degrees of 
civilization, not religion, as a bar to full recognition . . . until non-European 
states would become members of the Family of Nations.” 231 

Since the Cold War, the world has been divided into numerically 
descending worlds, the First World, Second World, Third World, and 
Fourth World (or Least Developed Countries). After the collapse of the 
Soviet Union, Huntington divided the world into seven civilizations, 
Western, Confucian, Japanese, Islamic, Hindu, Slavic-Orthodox, and Latin 
American, but was unsure of the eighth, that is, the African civilization. 

From Zoroaster’s battle between good and evil to Huntington’s clash 
of civilizations, the question that is worth investigating is how far these 
theories have influenced the attitudes of their proponents toward members 
of the other civilizations. Although there is a thin line, sometimes invisible, 
between such theories or even between laws and the actions prompted by 
them, the fact remains that it is the powers that be that determine what 
course of action should be taken, according to their different interests. 
Some of the theories referred to earlier reflect racist tendencies, political 
or economic ideologies, or religious or civilizational classifications of all 
others. These tendencies and classifications depend on the way in which 
their proponents view their own identity, namely, in terms of religion, race, 
political or economic ideology, civilization, or simply good versus evil. 
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The result is that others who do not share the same identity are alienated, 
demonized, and may even be classed as enemies. 

Some of these theories have collapsed because people change the grounds 
upon which they define their own identities, whether in terms of religion, 
race, or political ideology. But before the collapse of such theories and 
before they can be judged in a later context, terrible atrocities have been 
committed in their name by those in power and the masses have also been 
victimized, at least by believing in, or interpreting incidents according to, 
such racist or inimical theories. The conclusion here is that such divisions 
are created by theorists or academics and actions are taken accordingly by 
politicians; and that those in power sometimes impede the achievement of 
justice and, therefore, of world peace and security. Thus world peace will 
only be achieved when differences in the religious, ethnic, ideological, or 
civilizational affiliations cease to prevent the pursuit of the rule of interna- 
tional law and justice. 

The collapse of the former Soviet Union and communism has cre- 
ated a vacuum in international relations, which prompted Huntington to 
hypothesize a new paradigm of international relations involving a clash 
between the Islamic and Western civilizations. 232 Shireen T. Hunter notes, 
“Bernard Lewis introduced the concept of the clash of civilizations before 
the final collapse of the Soviet Union, but it did not capture people’s imag- 
inations. Samuel Huntington popularized it in 1993.” 233 In 1990, Lewis, 
who introduces himself “as a historian of Islam who is not a Muslim,” 234 
created this theory by framing the relation between Islam and the West, 
in an article entitled “The Roots of Muslim Rage,” as follows: “This is no 
less than a clash of civilizations [emphasis added] — the perhaps irrational 
but surely historic reaction of an ancient rival against our Judeo-Christian 
heritage, our secular present, and the worldwide expansion of both.” 235 

One of the dangers inherent in this theory is that it could turn into a 
“self-fulfilling prophecy.” 236 Proponents of hostile relations between the 
West and Islam could simply resort to it to interpret certain acts or to pro- 
vide justifications for certain others. The theory revives the legacy of an old 
Western literature that presents a history of rivalry between Christianity 
and Islam. 237 Huntington states, “Conflict along the fault line between 
Western and Islamic civilizations has been going on for 1,300 years.” 238 
According to this literature, Islam has brought a large part of the Christian 
world under its influence, allegedly by force, through what is described as 
the “instrument” called jihad. Thus, for this literature, jihad is the “instru- 
ment” of Islamic international law through which Islam is obliged by its 
permanent and unchangeable divine laws, that is, shari'ah, to bring the 
rest of the world to it. Apparently following Khadduri’s misunderstand- 
ing of the classical Islamic theory of international law, Lewis makes this 
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misleading connection between historical Islamic concepts, but distorts 
them and contemporary relations between Muslims and the West in the 
following words: “In the classical Islamic view, to which many Muslims 
are beginning to return [emphasis added], the world and all mankind are 
divided into two: the House of Islam, where the Muslim law and faith 
prevails, and the rest known as the House of Unbelief or the House of War, 
which it is the duty of Muslims ultimately to bring to Islam.” 239 

Thus Lewis presents Islam as inherently, and determined to be, a reli- 
gion that is violent toward others. Without referring to Lewis, Khaled 
Abou El Fadl points to this presentation of this historical concept: “Many 
of the books written by non-Muslim scholars in the West perpetuate the 
myth that Islamic law invariably dictates that the world should be divided 
into two abodes forever looked in conflict. Often the same books falsely 
assume that most Muslims today adhere to the same bipolar view of the 
world.” 240 In an interview about the theory of the “clash of civilizations” 
and the Western stereotypes of Islam, Edward Said describes this portrayal 
of the dar al-Isldm versus dar al-harb formula as “largely an invention of 
orientalists who found it somewhere in the eighth century.” 241 

The theory of the clash of civilizations unjustifiably restricts the “oth- 
ers” of Islam to Western people, and not the rest of the non- Muslims of the 
world. Lewis creates this formula by creating a “We,” referring to “we of the 
West,” “Americans,” “Western civilization,” “we ... in the free world,” ver- 
sus “Islam,” the “Muslim world,” “Islamic fundamentalism,” and “Muslim 
fundamentalism.” 242 But Western civilization, according to this theory, is 
no longer characterized by Christianity, though it has been referred to as a 
“Judeo-Christian civilization.” The West is characterized now by secular- 
ism, liberalism, democracy, and human rights. 

Akbar S. Ahmed foresaw the current relation between Islam and the 
West. He emphasizes the importance of understanding Islam not “in the 
traditional manner of the Orientalists.” Otherwise, he anticipates, 

Not being able to understand Islam fully and being impatient with it, 
the West will consider Islam as problematic. It will be seen as the main 
counterforce to Western civilization. Into the 1990s, an opinion is already 
taking shape of Islam as the major enemy after the collapse of communism. 
There are signs that some of the free-floating hostility directed against 
communism over the last decade will move toward Islam. 243 

The stereotypical portrayal of the Islamic theory of international law 
as a doctrine of offensive war, that is, jihad against the dar al-harb, or 
the so-called infidels, is imported to interpret current events in order to 
justify holding Islam responsible for the so-called clash with the West’s 
values of democracy and liberalism. Moreover, conflicts, acts of terrorism, 
and suicide bombings are unreasonably linked to the teachings of Islam, 
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particularly jihad, and not to their political root causes (see chapter five). 
Thus it is no wonder that the recommendations of the eighth conference 
of the SCIA call upon non-Muslim countries to stop spreading hatred 
toward Islam and Muslims and to present Islamic concepts objectively and 
accurately. The recommendations also ask the Western media not to judge 
Islam or Muslims according to the un-Islamic acts of a few individuals. 244 
This means that attributing the causes of conflicts and acts of terrorism 
to the teachings of Islam and particularly jihad is a serious mistake that in 
itself could lead to catastrophic consequences, specifically in a world that is 
becoming increasingly interconnected and interdependent. This may eas- 
ily endanger the relationship between Islam and the West and particularly 
the integration of Muslim minorities living in the West. 


Conclusion 

The Islamic law of war, like the just war theory, has evolved through 
diverse stages in history and, more importantly, in response to varying 
political and historical situations. Throughout history, classical and mod- 
ern Muslim scholars have advocated that it is an obligation on Muslims to 
resort to war to defend themselves against enemy aggression and invasions. 
On the basis of the Quranic injunctions, 245 they also advocate that the 
religious persecution of a Muslim minority, or even non-Muslim minori- 
ties, as argued by al-QaradawI 246 (see chapter two), is another justifica- 
tion for war. But concerning the peculiar classical Islamic justification for 
war, namely, to safeguard the freedom of Muslims particularly to preach 
the religion of Islam to non-Muslim countries, 247 it can be safely stated 
here that, at present, preaching Islam via an offensive military campaign 
has become, for Muslims, inconceivable. In the words of Hashmi, “Most 
Muslims today disavow the duty to propagate Islam by force and limit 
jihad to self-defense.” 248 Therefore, at present, no matter how contempo- 
rary Muslims formulate the Islamic casus belli, the overwhelming major- 
ity advocate the same casus belli as that given by the majority of classical 
jurists, namely, aggression against, or religious persecution of, Muslims. 
In other words, they advocate jihad as a defensive just war. 249 However, 
a minority still exists that espouses al-Shafi'i’s understanding of jihad as 
offensive war against non-Muslims because of their rejection of Islam or 
refusal to submit to the Islamic state. 250 

The current Western literature on the subject of Islamic international 
law, and jihad in particular, indicates a huge degree of misunderstand- 
ing and contradiction between the Islamic/insider and Western/outsider 
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traditions of scholarship. The most obvious and common error of con- 
fusing shari 'ah with fiqh has led to the mistake of regarding the jurists’ 
interpretations and judgments as divine, permanent laws of Islam, that 
is, shari'ah. In other words, instead of studying these jurists’ rulings as 
part of the consideration of the history of theories of international law, 
these rulings are presented as the divine laws of Islam. The jurists’ inter- 
pretations and formulations of Islamic laws were purely scholarly juridical 
works, which inevitably resulted in the adoption and introduction of a 
variety of laws, depending on the exercise of their judgment and the sur- 
rounding historical circumstances. 251 But since these laws are ascribed to 
a religion, and particularly when they are incorrectly presented as part of 
the shari'ah, it has been wrongly assumed that they must form a unified 
permanent code of laws. 

The complexity of the study of the law of war in Islam results from the 
fact that the sources upon which the law has been formulated, that is, the 
incidents of warfare that took place between Muslims and their enemies 
during the Prophet’s lifetime, and the relevant Qur’an and hadlth texts, 
have been variously interpreted by Muslim historians, exegetes, and jurists. 
The Islamic literature on the subject could therefore be selectively used 
to advocate any position on the Islamic law of war, or any of the various 
descriptions of jihad referred to earlier. But the comparison between the 
insider and outsider literatures 252 on jihad is striking. The contradictory 
readings of jihad in these literatures make it possible to label studies in 
this area as prejudiced, objective, or apologetic depending on whether the 
writer and readers already believe in either of the contradictory readings of 
jihad, referred to earlier. Thus, studies presenting jihad as unjust war are 
labeled as prejudiced by some but as objective by others, while those pre- 
senting jihad as just war are labeled objective by one group and apologetic 
by another. More interestingly, Muslim detractors of jihad and Islam in 
general are labeled fair-minded according to the first reading, while non- 
Muslims who present jihad as a just war are termed fair-minded according 
to the second. 

This indicates the importance of judging the Islamic law of war on 
the basis of how it is presented and advocated in the insider literature. 
Irrespective of how the historical incidents of warfare waged by Muslims 
and the Quranic texts on warfare are presented in the outsider literature, 
it stands to reason that any study of the law of war in Islam must present 
it as it is advocated by Muslims themselves and then judge it accordingly. 
It is important and even simply logical to investigate the law of war in 
Islam as it is advocated by the believers in this tradition, which is what 
this book has attempted to do. The need to use the insider approach in the 
study of a religion, or the followers of a religion, is clear: only in this way 
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can the teachings or laws of a religion be judged. More importantly, the 
followers of a religion should be expected to live up to what they them- 
selves advocate in their religion. Concerning issues about the regulation 
of international relations, it is becoming increasingly urgent to reach a 
global ethical framework, particularly as regards war. Indeed, it is also to 
be highly recommended that a global ethical framework be developed on 
other issues, but in these other issues the inevitable variety of values based 
on diverse cultures must be recognized. 

It has been noticed that the Islamic ethical contributions to the current 
system of international relations “are not in proportion to its potential as a 
source of ethical tradition and as a force that could influence the behaviour 
of states in the international arena.” 253 This is explained by the fact that 
the current international system is dominated by Western legal systems 
and ideologies. But this minimal Islamic contribution relates to what Abou 
El Fadl describes as “the undeniable traumatic experience of colonialism, 
which dismantled the traditional institutions of civil society.” 254 The colo- 
nial powers have replaced many areas of Islamic law with Western laws, 
except in the area of family law. 255 But the stagnation of Islamic juris- 
prudence dates back to the call to “close the door of ijtihad” at the end of 
the third/ninth century, which has adversely affected the contribution of 
Islamic jurisprudence to Islamic civilization. 256 

Moreover, the current autocratic regimes in most Muslim countries 
have taken control of their religious and scholarly institutions. Unlike the 
classical jurists, contemporary Muslim religious scholars have become sala- 
ried employees of these regimes. The hostile attitudes of secular Muslim 
nationalist regimes to religion in some Muslim countries and their con- 
trol of religious institutions on certain issues have weakened trust in these 
institutions. More importantly, this situation has caused Muslim funda- 
mentalists to find their own way into the texts and to apply their under- 
standing of the texts to current situations. It must be concluded that it 
is not enough for Western scholars alone to avoid the traditional bias in 
understanding Islam, but, more urgently, Muslim scholars too should 
present the Islamic positions on issues relevant to the current international 
situation, particularly the Islamic law of war. The declining role of Islamic 
jurisprudence is one of the reasons for the deterioration of Islamic civiliza- 
tion and this explains the present dip in the contribution of Islamic civili- 
zation to human civilization. 

The understanding of Islam has today become far more critical than 
Akbar S. Ahmad anticipated in 1991. 257 Understanding Islam and thus 
knowing how to deal with it has become a matter of strategic security for 
some Western countries. 258 Western researchers who have started to study 
the law of war in Islam should therefore start a new line of investigation 
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that directly studies Muslim literature, preferably in its own languages, 
rather than depending on the notorious orientalist literature and not tak- 
ing an approach, as Ahmed points out, “in the traditional manner of the 
Orientalists.” 259 At the same time, Muslim scholars should codify 260 an 
Islamic law of war, applicable in the contemporary world, which could be 
adopted by Islamic bodies of jurists or scholars. This should include both 
the Islamic jus ad bellum and more urgently, as will be explained in the 
next chapter, the Islamic jus in bello norms in the contexts of modern war- 
fare. Although this codification would not amount to more than a theo- 
retical scholarly contribution to the global discussion of the ethics of war 
and peace, it is a contribution that should be recognized as an authoritative 
representation of Islamic law, thus preventing insider or outsider scholar- 
ship from being accused of selectively representing certain positions. More 
importantly, as explained in the following chapters, this could provide reli- 
giously sanctioned in bello norms that could prevent un-Islamic acts on 
the part of individual Muslims, specifically in cases when the warriors or 
perpetrators of acts of warfare or terrorism are not in regular state armies. 
Otherwise, although all Muslim countries are constrained by the dictates 
of international law, Muslims and non-Muslims will still resort to the use 
or misuse of their respective understandings of jihad when describing acts 
of war involving Muslims. 



Chapter 4 


Islamic International 
Humanitarian Law 


Introduction 

Several scholars have pointed out that the classical Muslim jurists paid the 
greatest part of their attention to the Islamic jus in bello (the rules regulat- 
ing the conduct of war) while paying little attention to the Islamic jus ad 
bellum (the justifications for resorting to war). 1 This observation holds true 
not only for international wars, the subject of this chapter, but also for 
domestic or non-international wars, 2 discussed in chapter five. Contrary 
to the classical Muslim jurists, however, modern Muslim writers focus on 
the Islamic jus ad bellum partly because, as Hashmi explains, they have 
engaged in “responses to Western apprehensions of jihad” 3 while paying no 
attention to addressing the Islamic jus in bello, which can be applied to con- 
temporary war contexts. 4 Ironically, and significantly, however, Western 
scholars have focused solely on giving various interpretations of the Islamic 
jus ad bellum, but have almost ignored the Islamic jus in bello? 

Islamic law, it should be recognized, is a unique legal system, spe- 
cifically, in the scope of the areas it covers, and in the mechanism and 
methodologies 6 applied by its jurist-scholars to pronounce on or deduce 
Islamic law from specific sources. It is also unique in its objectives and 
enforcement. The objectives are to fulfill the requirements of the divine 
ordinances, shari'ah, and to ensure the maslahah (public interest) of the 
Islamic state. Concerning its enforcement, as explained earlier, with regard 
to the majority of Islamic law, it is left to the Islamic state or Muslim 
individuals to choose from the various rulings given by the jurists, who 
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may have belonged to any of several schools of law. Thus, mistaken con- 
clusions will be reached if, in comparative legal studies or in studies by 
non-Muslims, Islamic law is framed or judged according to the categories 
of current Western law. 

James Cockayne, for example, points out that the Western studies 
that compare international humanitarian law with Islamic international 
humanitarian law “tend to exhibit a subtle orientalism, taking the Western 
system as a yardstick against which the adequacy or compatibility of the 
oriental Islamic ‘other’ is measured.” 7 This statement indicates the impor- 
tance of the insider’s approach in such comparative studies, simply because 
each legal system has its particular nature and historical context. 

Therefore, this chapter argues that, apart from the unique method- 
ologies by which Muslim jurists deduced the Islamic jus ad bellum, the 
best way to examine the Islamic jus ad bellum is through the study of the 
Islamic jus in bello. References will be made here to show the prominent 
areas of agreement and disagreement between Islamic international law 
and the four Geneva Conventions of 1949, and their Additional Protocols 
when applicable. The intention here is not to judge Islamic international 
law according to the Geneva Conventions or vice versa, but rather, first, 
in the cases when these two agree, to show that Muslims’ commitment 
to the laws that regulate the conduct of war is obligatory on them, not 
only by virtue of the Islamic principle of pacta sunt servanda but also by 
virtue of the “self-imposed” nature of Islamic law. More importantly, this 
provides Islamic criteria by which to judge the practice of Muslims dur- 
ing the conduct of hostilities. Second, although Muslims are obliged to 
abide by the Geneva Conventions and their Additional Protocols, the cases 
of disagreement between these Conventions and Islamic international law 
will indicate the need for further efforts, initially, at least, by scholars, to 
universalize the rules governing the conduct of war. 

This chapter therefore examines the jus in bello according to Islamic 
law. Its main aim is to find out what is permissible and what is not in 
Islamic law concerning the lives and property of enemies during and after 
the course of the actual conduct of hostilities. A secondary aim is to shed 
some light on the Islamic laws that regulate relations between non-Muslim 
citizens of the dar al-harb inside the dar al-Islam while a state of war exists, 
though not necessarily during the course of fighting. This will also provide 
some insights into the Islamic jus ad bellum. Fulfilling these two aims will, 
it is hoped, explain the position of Islamic law on terrorism, discussed in 
the next chapter. 

Islamic international law and the law of war are widely referred to in 
Western literature as siyar. Although the jurists have discussed this area 
under different titles, such zs jihad, siyar, maghazi (campaigns), aman (safe 
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conduct), qismah al-ghanimah (division of the spoils), hudnah (truce), and 
jizyah (tax levied to exempt eligible males from conscription), the term 
siyar is widely used in Western sources to refer to this area, simply because 
it has become common usage. But the meaning of the word siyar as it is 
used by the jurists here to refer to this area gives some insights into the 
nature of Islamic international law and its objectives. 

The word siyar, singular sirah, is derived from the verb sdra (past), yasir 
(present), which means to walk, follow, or adopt. The noun sirah means 
the manner, the method, the way followed, or the tradition. 8 In Islamic 
parlance, this term is used to refer to the biography of the Prophet. The 
plural form of the word, siyar, is used in two different literary genres: his- 
torical and legal. In the biography {sirah) of the Prophet, the plural siyar is 
used to refer to the military expeditions and missionary journeys arranged 
by the Prophet in which he did not participate (see chapter one). In legal 
texts, siyar refers to the areas of Islamic international and Islamic interna- 
tional humanitarian laws, that is, to the ways and methods followed by the 
Prophet in his dealings with non-Muslim states and individuals in times of 
peace and war. The objective of the jurists was to regulate the conduct of 
the Islamic state and the Muslim individuals vis-a-vis non-Muslim states 
and their citizens, in accordance with the Quranic ordinances and the 
precedents set by the Prophet. Furthermore, according to al-Sarakhsi, siyar 
also regulate the conduct of the Islamic state in its internal conflicts with 
apostates and rebels. 9 

In the process of formulating Islamic international law, the jurists 
resorted, first, to the Qur’an and, second, to the traditions of the Prophet 
and in some cases to the practices of the Prophet’s Companions, since they 
had the best understanding of the Qur’an and the Prophet’s tradition. In 
formulating the laws according to these sources, the jurists were not pri- 
marily concerned with justifying the adoption of such laws. The mere fact 
that the Qur’an sets a rule, or that the Prophet acted in a specific way, 
makes it a binding law. But it stands to reason that the Qur’an gives dif- 
ferent rulings in different situations and that the Prophet acted in different 
ways or gave different instructions in different contexts. These specific 
instances gave rise to disagreements among the jurists in their interpre- 
tations of these incidents and, therefore, in the laws they advocated in 
consequence. 

In this area of disagreement, that is, the process of formulating Islamic 
international humanitarian law, the majority of jurists weighed these texts 
and precedents against the sanctity of the life and property of the enemy, on 
the one hand, and the military necessity of winning the war, on the other. 
Thus, Roger C. Algase maintains that the Islamic law of war “strikes a 
balance between military necessity and respect for human life in a manner 
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which gives a higher priority to saving the lives of non-combatants than 
does modern international law.” 10 A minority of jurists selected a law from 
the Quranic rulings or the Prophet’s precedents by applying the princi- 
ple of abrogation, arguing that any Quranic text, or precedent set by the 
Prophet, abrogated previous one/s. The formulation of such different laws 
makes it difficult for researchers to present a balanced discussion of these 
different laws. Furthermore, this creates the risk of labeling such studies as 
either apologetic, mainly referring to those who selectively present Islamic 
international humanitarian law as superior to international humanitarian 
law and the Geneva Conventions, or prejudiced, mainly referring to those 
who selectively present a hostile image of Islam. 

Significantly, the objective of Islamic international law and Islamic 
international humanitarian law proves to be in stark contradiction to the 
genesis of the Christian just war theory, international law, and the Geneva 
Conventions. While the area of Islamic international law and Islamic 
international humanitarian law started as a law imposed by Muslims upon 
themselves, irrespective of the behavior of their enemies, 11 the just war 
theory started as an attempt to limit the atrocities of war, but only between 
Christian countries. According to James Turner Johnson, “the medieval 
church’s three major efforts to restrain war in Europe were not understood 
to apply to the church’s own just wars, the Crusades.” 12 As far as inter- 
national law is concerned, it emerged as a system of law that was aimed 
at regulating relations between only the Christian countries of Europe. 13 
Thus, Marcel A. Boisard says that “the founders of international law in 
Europe excluded the Muslim ‘infidels’ from the benefits of the law of 
war.” 14 Even the Geneva Conventions are treaties concluded between UN 
member states and give the contracting parties “the liberty to denounce” 
these Conventions. 15 This is to conclude that, because of its “self-imposed” 
nature, Islamic laws may have had the strongest possible influence on 
Muslims during the conduct of war and may still have it. 

The classical Muslim jurists’ efforts to regulate the conduct of Muslims 
in international war contexts focused mainly on eight major issues, which 
are the subject of discussion in this chapter. The other issue that attracted 
much of the jurists’ efforts is the division of the spoils of war. Although 
these eight issues address extremely different war contexts from those of 
war in the modern world, they primarily satisfy the concerns of the jus in 
bello in any war context. The importance of discussing these eight specific 
issues is that they are relevant to contemporary issues of world security. 
The classical jurists’ discussions of them convey the position of Islamic 
law on contemporary issues in which some Muslims are involved, such as 
targeting noncombatants, let alone kidnapping journalists and humani- 
tarian aid workers in specific Muslim countries, beheadings, and acts of 
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terrorism such as blowing up airplanes, trains, and buses. These eight 
issues are as follow. 


Noncombatant Immunity 

Several hadlths attributed to the Prophet prohibit targeting five specific 
categories of enemy noncombatants, namely, women, children, the aged, 
the clergy, and al-'Asif{ any hired man). 16 On the basis of these commands, 
the jurists developed lengthy discussions on who is and who is not a per- 
missible target in war. They developed a distinction between two catego- 
ries of the enemy: al-muqdtilahlahl al-qitdllal-muhdribah (combatants, 
fighters/warriors) and ghayr al-muqatilahlghayr al-muhdribah (noncomba- 
tants, non-fighters/non-warriors). 17 The term muqatilah comes from the 
verb yuqdtil (to combat, to fight). The term muharibah comes from the 
verb yuhdrib (to fight in war). It is worth adding here that the use of the 
term muqatilah to distinguish combatants from noncombatants dates back 
to the time of Prophet. 18 

However, the jurists disagreed on who qualifies as a legitimate target 
in war as a corollary of their disagreement on determining the Islamic 
casus belliP Therefore, the minority position maintained by al-Shafi'I (d. 
204/820) and Ibn Hazm (d. 456/1064), who advocated that the Islamic 
casus belli is the unbelief of the Muslims’ enemies, is that, apart from 
women and children, anyone who refuses to pa y jizyah is a legitimate tar- 
get in war. Shafi'I adds that it is also impermissible to target all the clergy 
who confine themselves to worship and are not involved in acts of hostility. 
Ibn Hazm does not accept the authenticity of all the hadlths that extend 
noncombatant immunity beyond women and children. 20 It is worth add- 
ing here that jurists disliked targeting relatives of fighting men during 
combat because the Prophet had prohibited Abu Bakr from targeting his 
son during the fight. 21 

As for the majority of jurists, who hold that the Islamic casus belli is 
the aggression of the enemy and not his unbelief per se, they extended the 
list of the five categories of noncombatants specifically declared by the 
Prophet to be immune from being targeted in war by applying the juristic 
methodology of analogy to include other kinds of noncombatants. Again, 
the jurists did not direct much attention to justifying the Islamic prohibi- 
tion of targeting such specific categories of people during acts of hostility, 
but rather focused on enumerating the categories of the enemy and distin- 
guishing those who qualified as a legitimate target for fighting from those 
who did not. They were concerned, however, with presenting the Islamic 
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bases, namely, the Qur’an, hadith, and so on, upon which they built their 
rulings, that is, who is a legitimate target and who is not. These categories 
can be described as follows: 


Women and Children 

Muslim jurists unanimously agree that it is impermissible to target women 
and children in war. 22 Jurists often refer to women and children as one 
category and thus tend to treat them as one. However, they focus more 
on women because they seem to expect much less danger from children. 
Jurists also prohibit targeting a khuntha (a hermaphrodite; this term is used 
in Islamic parlance to refer to a person who looks both male and female) 
lest this person be a woman. 23 The jurists classified anyone who had not 
reached puberty or was under the age of fifteen as a child and thus the 
beneficiary of noncombatant immunity. 24 The same age limit is a prereq- 
uisite for Muslims to join a Muslim army. 25 Interestingly, this is the age 
limit also given for the protection of children in the Additional Protocol I, 
June 8, 1977, of the Geneva Conventions. 26 The jurists deduced this age 
limit from some hadlths that show that the Prophet refused to accept some 
Muslim male volunteers who were aged fourteen at the battles of Badr 
(Ramadan 2/March 624) and Uhud (Shawwal 3/March 625) and accepted 
them only when they reached the age of fifteen. 27 

Two justifications are briefly given by the jurists for the prohibition of 
targeting women and children. First, because women and children, accord- 
ing to al-Ghazall’s words, “ laysua ahl al-qitdl” 2? ‘ (are not fit for fighting). 
Ibn Qudamah phrases his justification slightly differently. He states that 
the reason for a woman’s immunity is that “ annahd Id tuqdtil ” 29 (she does 
not fight). While the first phrase may indicate that the justification is wom- 
en’s physical inability to fight, the second indicates that the justification 
is that normally women do not engage in acts of hostility. Al-Shawkanl 
(d. 1250-1834) plainly phrases the impermissibility of targeting women 
by “ lida'fihin ” (because of their physical weakness). 30 In support of his 
justification that fighting is permitted only against enemy combatants, 
al-Shaybanl (d. 189/804-5) quotes the Qur’anic locutionary act" And fight 
in the way of God those who fight against you” (Qur’an 2:190). 31 

Second, other jurists justify the immunity granted to women and chil- 
dren by the principle of maslahah, since they can be enslaved or exchanged 
for Muslim prisoners of war or for ransom. Despite the different moral 
grounds upon which these two justifications are based, interestingly, 
al-Ghazall gives these two justifications in the same sentence without any 
elaboration. 32 It can be concluded from this example that, in conformity 



Islamic International Humanitarian Law 


113 


with the nature of Islamic jurisprudence, the jurists were mainly concerned 
with giving Islamic rulings in order to regulate the conduct of Muslims, 
rather than explaining the moral or the philosophical rationale of these 
laws. 

Jurists also unanimously agree that women and children forfeit the 
right to noncombatant immunity if they play a part in the actual fight- 
ing. Nevertheless, they differed on the cases that may justify targeting 
women and children if they engage in war operations. Unlike 'Abd al- 
Rahman Awza'I (d. 15 7/774), the Malikl jurists, including Ibn Sahnun and 
Ibn Hajar, maintain that if a woman stands guard over the enemy’s army or 
strongholds, or if she warns the enemy or throws stones at the Muslim army, 
she still cannot be targeted. 33 Nonetheless, the Malikl jurist al-Qarafi (d. 
684/1285) adds that if a woman kills a member of the Muslim army with the 
stones she has thrown, then she is to be killed. 34 Furthermore, al-Shaybanl 
advocates that if a woman attacks a man, it is permissible for him to kill 
her, but only in this situation of self-defense. If he manages to capture her, 
it is impermissible to kill her afterward. 35 Although Sufyan al-Thawrl (d. 
161/778) agrees that a woman can be targeted in the war if she fights, he 
maintains that it is undesirable to target children, even those who fight. 36 
Some jurists maintain that if a woman is the queen, or a child the king, of 
the enemy, then either can be killed if they come to the battlefield in order 
to disperse the enemy. 37 Moreover, according to Al-Fatdwd al-Hindiyyah, if 
a wealthy woman spends a good deal of her money on inciting the enemy to 
fight, then she can be killed. 38 It should be added here that what the jurists 
meant by the phrase “can be killed” is that such a person can be the target 
of fighting during the war operations. 

Therefore, most of the jurists prohibit the targeting of women and chil- 
dren in war because they are not combatants, though a few jurists still 
seem to conceive the prohibition of targeting women and children solely 
on the basis of the Prophet’s command, without being concerned over the 
wisdom of this prohibition. Most of the jurists deduce the wisdom of this 
prohibition from the incident when a woman was killed during the battle 
of Hunayn (8/630). When the Prophet found a woman killed in the battle- 
field, he stated “md kanat hadhih tuqdtil” (she was not the one who would 
have fought). When the Prophet questioned the man who killed her, the 
man replied that he had killed her because she tried to snatch his sword in 
order to kill him. 39 On the basis of this report, most of the jurists extended 
the conception of noncombatant immunity to include certain other catego- 
ries of noncombatants, 40 as illustrated later. Furthermore, Ibn Taymiyyah 
(d. 728/1328) uses this report to prove that the Islamic justification for war 
is the belligerence of the enemy and, therefore, the prohibition of fighting 
nonbelligerent unbelievers. In other words, Ibn Taymiyyah here is refuting 
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al-Shafi'i’s claim that unbelief per se is a justification for war. 41 He con- 
firms this by adding that if unbelief per se were a justification for war, then 
there would be no such prohibition against targeting unbelieving women 


The Aged 

Following the Prophet’s commands, most jurists prohibited targeting the 
aged, though al-Shafi'I and Ibn Hazm permitted them to be targeted if 
they did not agree to pay the jizyah. Al-Sana'anI defines the aged who 
cannot be targeted in war as “the one who looks to be in his old age or 
the one who reaches the age of fifty or fifty one years of age.” 43 The jurists 
agree that if the aged support the enemy in planning war operations, they 
can be targeted during the war. In his justification of targeting the aged 
in this case, al-Shirazi (d. 476/1083) and al-NawawI (d. 676/1277) argue 
that planning the war plays a more important contribution to winning the 
war than fighting itself. 44 The jurists based this ruling on the incident of 
the killing of Durayd ibn al-Summah, who was brought to the battlefield 
to plan operations for the battle of Hunayn, even though he was over one 
hundred years of age. 45 Since the Prophet knew about this incident and did 
not condemn it, the jurists deduced that it was permissible to target the 
aged in such cases. Nonetheless, al-Shawkanl did not accept this deduc- 
tion: he advocated that there is nothing in the Islamic sources to prove the 
permissibility of targeting an aged person even if he supports the army of 
the enemy in this case. 46 


The Blind, the Sick, the Incapacitated, and the Insane 

Details concerning this category are very few. The jurists are in agreement 
that it is impermissible for a Muslim army to target the blind, the sick, 47 
the incapacitated, and the insane. 48 Al-Thawrl permitted targeting anyone 
who is incapacitated if he is still physically able to fight or if he supports the 
enemy. 49 Concerning the insane, Abu Hanlfah adds that if an insane person 
sometimes regains his sanity, he can be targeted when he is in a state of sani- 
ty. 50 The reason that the jurists did not elaborate enough on this category is 
that apparently there are no Quranic prescriptions or precedents set by the 
Prophet in this matter. It is therefore the jurists themselves who essentially 
give the ruling on whether it is permissible to target them or not on the basis 
of the harm they can cause to the Muslim army: that is, whether they can 
physically fight or provide other sorts of support to the enemy’s army. 
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The Clergy 

The jurists referred to a member of the clergy as rdhib (hermit, monk). 
In Islamic parlance, this term refers to men of religion who devote them- 
selves to worship. They are usually described as living in a hermitage. The 
noncombatant immunity given to hermits is based on the Prophet’s com- 
mands. Also, in his ten commands to Yazid ibn Abu Sufyan — an army 
leader — Abu Bakr reiterated the Prophet’s prohibition against targeting 
hermits but allowed al-shammdsah (the tonsured) to be killed. 51 Early 
Muslims explained the reason why Abu Bakr permitted this by the fact 
that “whenever a war starts, the tonsured do fight, unlike the hermits.” 52 
Thus the majority of the jurists based their rulings on the prohibition of 
targeting hermits in war on the commands given by the Prophet and Abu 
Bakr and also by resorting to the principle of analogy that includes any 
noncombatant, based on the prohibition of targeting women. Thus, Ibn 
Taymiyyah states that the reason for prohibiting the targeting of hermits 
during war is that they are confined to their monasteries and do not engage 
in acts of hostility against Muslims. He adds that the jurists agree that if 
hermits support the army of the enemy, they can be targeted. 53 Al-Shafi'I 
specified that he accepted the noncombatant immunity granted to hermits 
by “following Abu Bakr’s command” to his army not to target the cler- 
gy. 54 Thus the jurists unanimously grant noncombatant immunity to all 
hermits, except for Ibn Hazm, who still stipulates that the hermits should 
either become Muslims or pay the jizyah in order not to be a permissible 
target in war. 

Al-'Asif, Farmers, Craftsmen, and Traders 

'Asif{ip\. 'usafd’) means a hired man or an employee. Generally, it refers to a 
person who is hired to do a service. In the war context, it refers to anyone 
who works for, or is paid by, the enemy to do services in the battlefield, 
for example, as al-Shawkanl suggests, “to mind the belongings and the 
animals, but not engage in fighting.” 55 The prohibition against target- 
ing this category is based on the hadlths of the Prophet, several of which 
are related to the incident of the woman who was killed in the battle of 
Hunayn. Thereupon, the Prophet sent someone to Khalid ibn al-Walld 
with explicit commands not to kill a woman, a child, or a hired man. 56 
Therefore, since the Prophet prohibited targeting people hired to perform 
services for the army of the enemy in the battlefield, even if it affected 
the fighting operations, it is obvious that targeting any noncombatant is 
strictly prohibited. 57 
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Furthermore, jurists extend noncombatant immunity to include al- 
harifal-mashghul bi-hirfatih 58 (the craftsman who is confined to his craft). 
Early Muslims also extended this immunity to farmers and traders on the 
enemy side. 59 'Umar ibn al-Khattab gives written instructions specifically 
prohibiting targeting farmers. Zayd ibn Wahb reports that they received 
written instructions from 'Umar ibn al-Khattab that read: “Do not steal 
from the booty; do not betray; do not kill a child; and fear God in the 
farmers” 60 “and do not kill them unless they wage war against you.” 61 The 
phrase “fear God,” chosen by 'Umar to indicate the prohibition against 
targeting the farmers, typifies the main concern of Muslims during the 
conduct of war and hence the nature of the Islamic law of war, which is 
to abide by the rules derived, or deduced, from the Islamic sources. The 
aim is to avoid doing something haram, (impermissible), namely in this 
context taking a human soul unjustly, so as to deserve God’s punishment 
in the Hereafter. 62 

The concept of non-combatant immunity is thus grounded in the 
Prophet’s commands. The extensive literature on who may or may not 
be targeted in war indicates that noncombatant immunity was a full- 
blown doctrine developed by the second/eighth- and third/ninth-century 
Muslim jurists. 63 Their discussions indicate the distinct nature of Islamic 
law. Simply put, in the words of Johnson, “the [Islamic] position is clear: 
there is no justification for warfare directed intentionally against noncom- 
batants in jihad” M Despite the fact that he has written several works on 
the tradition of war in Islam, Kelsay admits here that “the present state of 
our knowledge [Western scholars on the law of war in Islam] is short on 
details.” 65 Fred M. Donner adds that “it is still much too early, however, to 
be able to identify a clear canon of fundamental Islamic texts on warfare. 
Too many texts remain unstudied.” 66 In other words, this admitted lack 
of knowledge of the Islamic regulations for the conduct of war on the part 
of Western scholars, despite the fact that these scholars have noted that 
the classical jurists paid the greatest attention to the Islamic jus in bello, is 
partly the simple result of a lack of Islamic texts in European languages. 


Human Shields 

The second major issue dealt with by the jurists is whether it is permissible 
or not to attack enemy combatants if they turn noncombatant individuals 
into human shields. This practice is referred to as tatarrus and the con- 
text is that during hostilities, enemy combatants, whether inside a fortress 
or not, may make use of human shields to protect themselves from the 
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Muslim army’s attack. In order to attack the enemy in the war context of 
the classical Muslim jurists, the Muslim army would need to use mang- 
onels (a weapon for catapulting large stones), 67 which might lead to casu- 
alties among noncombatants. In the discussion of this issue, most of the 
jurists, though not all, distinguish between two cases: first, if the enemy 
combatants take individuals who enjoy noncombatant immunity, such as 
their women, children, and the aged, as human shields; and second, if the 
enemy takes any Muslim individuals, in general, or Muslim prisoners of 
war, or individuals from ah l al-dhimmah (non-Muslim citizens of the dar 
al-Isldm ), or any individuals who “baynana wa baynahum aman (belong to 
a country with which we [Muslims] have a peace accord).” 68 

Concerning the first case, al-Awza'I and the Malikl jurists argue that 
it is permissible because of military necessity to direct mangonels at the 
enemy, provided that Muslims aim to direct their attack at the combatants 
and avoid injuring women and children. 69 In justification of the permis- 
sibility of attacking the enemy in this case, al-ShirazI argues that Muslims 
would be defeated if they stopped fighting, 70 while Ibn Qudamah argues 
that the enemy could deliberately resort to turning their women and chil- 
dren into human shields to force the Muslim army to stop the war. 71 

As for the second case, the jurists give two contradictory rulings: 
according to al-Awza'I, the Malikl jurists, al-Lu lu I, Abu Thawr, al-Layth, 
and Ahmad ibn Hanbal, it is impermissible to attack the enemy if they 
take as human shields Muslims, dhimmis, or any individuals who belong 
to a country with which Muslims have a peace accord. 72 They base this 
ruling on the Qur’an “had they [believing Muslim men and women] been 
separated, We would have inflicted a severe chastisement on those who 
disbelieved from among them [the Meccans]” (48:25). 

However, the majority of the jurists, including Abu Hanlfah, Abu Yusuf 
(d. 182/798), and al-Thawri, advocate that it is permissible in this case to 
attack the enemy because of military necessity, provided that the Muslim 
army intends to direct its attack against the combatants and avoid the 
human shields. 73 For al-Mawardi (d. 450/1058), the military necessity in 
this case would arise from the risk of a Muslim defeat; apart from that, it is 
impermissible to attack the enemy in these circumstances. 74 Furthermore, 
the Andalusian exegete-jurist al-Qurtubi (d. 671/1272) states that the 
attack is justified solely in cases involving “the absolute and definitely clear 
interest of the Muslims,” namely, avoiding the collapse of the entire Muslim 
nation into the hands of the enemy. 75 Other jurists add that, if the Muslim 
army will be defeated if the human shield is not attacked, it is permissible 
to attack the human shield because of the obligation to protect the lives 
of the Muslim army. Additionally, if the number of the Muslim prisoners 
of war is very few, it is permissible to attack the human shield because the 
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likelihood of injuring the Muslim prisoners is very slight. But if there are 
a great many Muslim prisoners, then it is impermissible to attack, because 
there is a strong possibility that the Muslims might be injured. 76 

In such cases, each individual jurist weighed the sanctity of human 
life against the military necessity of winning the war. Some jurists also 
explored different military situations, such as if the enemy were to take the 
human shield inside a fortress or inside a house, in which cases the degree 
of likelihood of injuring the human shield would vary. In such cases, both 
the permissibility and impermissibility of these attacks are advocated. Later 
generations of jurists restate these different positions sometimes without 
endorsing any of them. 

It is worth adding here that some jurists, such as al-Shaybanl and 
al-Shafi'I, do not distinguish in their discussion of the permissibility of 
attacking human shields between those who enjoy noncombatant immu- 
nity and Muslims, dhimmis, or any individuals who belong to a country 
with which Muslims have a peace accord. Al-Shaybanl maintains that it 
is permissible to attack human shields if the enemy combatants take as 
shields Muslim men, or children or noncombatant “women, the aged, chil- 
dren, the blind, the incapacitated or the insane from the ddr al-harb” 77 

This typical jurisprudential discourse indicates the impracticality of 
providing a specific position as being representative of Islamic law simply 
because, in such cases, the jurists gave conflicting rulings. Thus, the best 
approach in the discussion of these Islamic legal issues is to relate such 
rulings to the jurists who advocated them. Concerning the application of 
these rulings, it would be left to the Muslims in question to decide which 
rulings to endorse. The main point to be concluded from the discussion 
of this issue is that most of the jurists override the Quranic injunction 
(48:25) on the basis of the principle of Muslim public interest, judging that 
it would be in the interest of the Muslims to attack the enemy even though 
this might lead to casualties among innocent noncombatants, Muslim cap- 
tives, dhimmis , or any individuals who belong to a country with which 
Muslims have a peace accord, despite the fact that the Qur’an gives a dif- 
ferent ruling in a similar situation (48:25). 


Night Attack 

The third issue that is strongly linked to the lives of the enemy is baydt 
(night attack). The term baydt is defined as arriving for battle in enemy ter- 
ritory during the night. 78 The enemy are taken by surprise because they are 
not warned of the approaching army, first, because it is dark and second, 
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because they may be asleep. The element of surprise here is significant 
because it is against the Islamic rules of combat to initiate acts of hostility 
except as a third option, namely after the enemy’s refusal to accept Islam 
or to conclude a peace treaty with the Muslims. 79 

According to a hadlth narrated by Anas ibn Malik: “whenever the 
Prophet reached a people by night, he never started an attack until it was 
morning.” 80 However, according to another hadlth narrated by al-Sa'b ibn 
Jaththamah: “the Prophet was asked if it was permissible to attack the 
enemy by night which may result in casualties among women and chil- 
dren. Then, the Prophet replied that they [women and children] are from 
them [the enemy warriors].” 81 Based on the later hadlth, the majority of the 
jurists permitted attacking the enemy by night, 82 though some jurists still 
maintained that it was reprehensible. 83 The concern of the man who asked 
the Prophet about the permissibility of the night attack is precisely the 
likelihood of endangering the lives of women and children. Nonetheless, 
al-Shafi'i presumes that the reason the Prophet never initiated an attack 
by night was to avoid being ambushed by the enemy or lest Muslims might 
mistakenly kill each other because of the darkness. 84 

The jurists mainly linked the night attack with using mangonels 
because during the night the two armies would not be able to fight hand 
to hand because of the darkness. So, if Muslims were to initiate an attack 
by night, they would use mangonels to direct stones at the enemy, which 
might injure noncombatants such as women and children. Any casual- 
ties that might occur among women and children, the jurists maintain, 
are justified solely as collateral damage. 85 Here also the jurists give no 
details concerning this issue. They are merely satisfied with stating that 
it is acceptable to attack the enemy by night based on the hadlth narrated 
by Ibn Jaththamah. 

In both issues, tatarrus and baydt, the majority of the classical jurists 
permitted attacking the enemy under the aforementioned strict condi- 
tions and within specific war contexts. In these war contexts, attacking 
the enemy might lead to casualties among Muslim prisoners of war or 
innocent non-Muslim noncombatants as a result of directing stones or 
arrows at the enemy. Some terrorist Muslim groups have justified acts 
of indiscriminate killing of Muslims and non-Muslim noncombatants, 
such as the terrorist attacks currently taking place in Iraq, in order to 
attack specific targets, whether Muslim governments or foreign entities, 
by drawing an analogy with the case of tatarrus ? 6 Apart from the spe- 
cific conditions laid down by the majority of classical jurists, who permit- 
ted attacking human shields or initiating night attacks, the analogy here 
is flawed because the classical jurists were addressing a context of war 
between two armies. 
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Mutilation 


At the battle of Uhud, the bodies of many Muslims including the Prophet’s 
uncle were horrifyingly mutilated, so the Prophet and other Muslims 
vowed to mutilate the enemies’ bodies if they had the chance. Following 
the Quranic revelation (16:126-127), as maintained by the majority of 
the exegetes and jurists, the Prophet prohibited mutilation. Among the 
Prophet’s instructions concerning the conduct of Muslims during war are: 
“do not betray and do not mutilate.” 87 Abu Bakr and 'Umar ibn al-Khattab 
passed the same instructions on to their armies. Abu Bakr wrote to one of 
his governors in Hadramaut, Yemen: “Beware of mutilation, because it 
is a sin and a disgusting act.” 88 According to a hadlth reported by Abu 
Hurayrah, the Prophet instructed the Muslims to avoid the enemy’s face 
during the fighting. 89 

Furthermore, the Prophet forbade the torture and mutilation of animals. 
According to hadlth literature, when the Prophet once passed a group of 
people who were shooting arrows at a sheep, he abhorred their action and 
added: “do not mutilate animals.” 90 The Prophet also says: “God curses the 
one who mutilates animals.” 91 Several hadlths also state that anyone who 
kills an animal, a bird, or certain insects unjustly will be held responsible 
for it on the day of judgment. 92 Furthermore, affirming the absolute prohi- 
bition of mutilation, the Prophet forbade mutilation even if it was the body 
of al-kalb al-'aqiir (rabid dog). 93 

Based on these clear and specific commands of the Prophet, the major- 
ity of the jurists maintain this strict prohibition of mutilation and torture. 
However, some jurists hold that mutilation is reprehensible rather than 
totally prohibited. Hence, they argue that Muslims can resort to mutila- 
tion if the enemy mutilates the bodies of Muslims or if it is in the interest 
of Muslims, 94 that is, if it will lead to winning the war. In their discussion 
of mutilation, the jurists refer to only one case, namely, carrying back the 
head of the enemy’s military leaders to the Muslim territories. It seems 
that this was a practice known in the wars between the Persians and the 
Byzantines, intended as a sign of victory. 

Al-Zuhri states that it never happened that a severed head was 
brought to the Prophet. 95 When the severed head of a Syrian chief army 
commander called Yannaq al-Bitrlq 96 was brought to the first caliph 
Abu Bakr (r. 632-634), he denounced this heinous act. When he was 
told in justification that this was in retaliation because the Syrians had 
done the same to the Muslims, Abu Bakr, significantly, rebuked the 
speaker in the following words: “Are we going to follow the Persians and 
the Romans? We have what is enough: the book [the Qur’an] and the 
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reports [i.e., tradition of the Prophet].” 97 Furthermore, Abu Bakr went 
to the pulpit and addressed the Muslim public concerning this issue 
confirming that this un-Islamic act is “sunnah al-'ajam ” 98 (a practice 
followed among the non-Muslims, literally, foreigners). Therefore, Abu 
Bakr’s reply precisely and exactly indicates the self-binding nature, and 
the core objective, of Islamic law. In other words, following Islamic law 
is in itself an objective for the Muslims, irrespective of their enemy’s 
behavior. 

Nonetheless, despite the explicit prohibition of mutilation by the 
Prophet and his succeeding caliphs, al-Mawardi and al-Shawkanl permit 
carrying the heads of the military leaders of the enemy to the Muslims’ 
lands, provided that this is in the interest of the Muslim army. 99 This 
means that a few jurists compromised on the Islamic rules for the sake of 
the public interest of the Muslims. 

After the cessation of hostilities, the bodies of the enemy warriors 
should be handed over to the enemy if they require it, otherwise Muslims 
are to bury them. In general, the jurists’ position is in agreement with 
Article 17 of the first Geneva Convention (1949). According to several 
reports, the Prophet always ensured the burial of the dead, irrespective 
of whether the bodies belonged to the Muslims or their enemy. 100 Ibn 
Hazm advocated that it was obligatory for Muslims to bury the enemy 
dead because if they did not, it would be tantamount to mutilation, which 
is prohibited by the Prophet. 101 Nothing should be accepted in return 
for handing over the bodies of the enemies. At the Battle of the Trench, 
Nawfal ibn 'Abd Allah ibn al-Mughirah died when he attempted to jump 
the trench with his horse. When the Meccans offered payment for receiv- 
ing the body of Nawfal, the Prophet gave them the body and refused their 
offer. 102 Nonetheless, al-NawawI and Ibn Hajar al-'Asqalanl argue that 
Muslims should not inter the bodies of the enemy, except for reasons of 
public health. 103 

Therefore, to a certain extent, one finds each individual jurist under- 
taking an ongoing process of negotiation between the constraints laid 
down by the Islamic sources on the conduct of hostilities and the military 
necessity of winning the war. 104 On the one hand, it becomes a hard task 
for researchers to state the precise position of Islamic laws in such cases. 
On the other, it becomes easy to present Islamic laws as, taking the afore- 
mentioned instances as examples, either a set of humane laws that prohibit 
torture or mutilation, even of a dangerous rabid dog, or as a set of laws that 
permits Muslims to cut off the heads of their enemies’ military leaders. It 
is thus confirmed that the greatest part of the area of Islamic international 
law is a collection of differing and often contradictory judgments reached 
by individual jurist-scholars. 
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Weapons 

The classical jurists did not devote separate parts of their discussions to 
the permissibility of particular weapons. Although this may sound, prima 
facie, as if they were not concerned with the lethal, destructive, or indis- 
criminate nature of some of the weapons, the examination of the Islamic 
corpus juris proves otherwise. This can be easily understood when their 
war contexts and the kinds of weapons used at the time are taken into 
consideration. The study of the sirah and classical juristic Islamic literature 
indicates that the normal war context of the early period of Islam consisted 
of warriors using basically swords, lances, and arrows 105 and of a war being 
fought until one party submitted or left the battlefield. 

In this specific war context, Muslim jurists are silent on the matter of 
weapons, 106 mainly swords and lances because they were solely used against 
enemy combatants, especially in the light of the prohibition of targeting the 
specific categories of noncombatants discussed earlier. In other words, this 
war context generally refers to one-to-one fighting situations. Concerning 
the use of arrows, the Malikl jurists discussed the permissibility of using 
“poison-tipped arrows.” 107 Some jurists prohibited shooting the enemy with 
poison-tipped arrows, while others merely disliked the idea of it because 
the enemy could shoot them back at the Muslims and because there was no 
precedent for this action in the early Islamic period. 108 However, the Hanafl 
jurist al-Shaybanl permitted the use of weapons tipped with poison, fire, or 
oil because they were more effective in defeating the enemy. 109 

In situations other than one-to-one fighting the jurists discussed the 
permissibility of using different kinds of weapons including some peculiar 
to their war context. To put it more accurately, the jurists discussed these 
weapons in the light of the Prophet’s war contexts simply because, in accor- 
dance with the nature of Islamic law as reflected in the term siyar, they were 
developing rulings to regulate the conduct of war based primarily on the 
war context of the Prophet’s time. These different war situations include 
cases of sheltering behind human shields and night attack, discussed ear- 
lier. They also discussed specific kinds of weapons in the course of their 
discussion of the issue of destruction of enemy property, considered later. 
In other words, their discussion of the weapons used during the conduct of 
war are specifically linked with, and shaped by, two other issues: namely, 
first, the likelihood of the indiscriminate killing of noncombatants as col- 
lateral damage — usually specifying women and children — and, second, 
the destruction of enemy property. 

In other war contexts that did not consist of one-to-one combat, where 
the enemy retreats inside fortifications, the Muslim jurists discussed the 
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use of three specific weapons, mainly, directing mangonels or fire at, or 
flooding, the enemy fortifications. The objective of using such weapons 
was to ensure the victory of the Muslim army by forcing their enemy to 
surrender, sometimes even before starting to use such weapons, or by caus- 
ing a degree of destruction to their fortifications and/or, thus, causing 
casualties, probably including noncombatants, that would force the enemy 
to surrender. In cases of night attack or sheltering behind human shields, 
the jurists gave the various nuanced and contradictory judgments over the 
permissibility of shooting mangonels at the enemy as discussed earlier. 
Concerning these two cases, there is no precedent to suggest that Muslims 
were faced with similar situations during the lifetime of the Prophet. But 
the jurists’ discussions were merely attempts to advocate Islamic regula- 
tions for the Muslims in these cases. 

In the context of the war situations when the enemy retreats or fights 
from inside fortifications, the majority of the jurists permit targeting the 
fortifications with mangonels. This is based on the precedent from the 
last battle the Prophet attended, al-Ta’if (8/630), when mangonels were 
claimed to be used for the first time in the history of Islam. In this battle, 
the tribe of Thaqif retreated to their fortress in al-Ta if after their defeat 
in the battle of Hunayn, and collected what they needed for fighting 
for a whole year. After besieging Thaqif for about twenty days, Salman 
al-Farisi suggested to the Prophet that they should fire mangonels at them, 
a weapon Salman introduced to the Prophet as “we use mangonels in 
Persia to shoot at [enemy] fortifications.” 110 Apparently, the Muslims did 
not manage to use mangonels at Thaqlf’s fortress because the Muslims 
who attempted to shoot stones from them were stormed with hot iron and 
arrows, which led to the death of twelve Muslims. 111 The Prophet therefore 
ordered the Muslims to use another “weapon,” that is, cutting down the 
grapes of Thaqif to force them to surrender. After some negotiations, the 
grapes were not cut down following the request of Thaqif, and the Prophet 
ordered the Muslims to retreat and stop the battle. 112 

Concerning the use of fire as a weapon, the jurists give different rul- 
ings. Based on the Prophet’s prohibition of burning humans with fire — 
“do not punish the creatures of God with the punishment of God” 113 — it 
can be concluded that, as Hashmi aptly states, “the deliberate burning of 
persons, either to overcome them in the midst of battle or to punish them 
after capture, is forbidden.” 114 However, directing fire at enemy fortifica- 
tions was also prohibited by some jurists, 115 including al-Shawkanl, who 
argued that burning is specifically prohibited, 116 although it was consid- 
ered merely reprehensible by Ibn 'Abbas (d. 68/668) and Malik ibn Anas 
(d. 179/795). 117 Furthermore, al-Awza'I (d. 157/774), Sufyan al-Thawrl 
(d. 161/778), al-Shaybanl (d. 189/804-5), Ibn Qudamah (d. 620/1223), 
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and Ibn 'Abidin (d. 1252/1836) permitted directing fire at enemy fortifi- 
cations provided that this was the only way to overcome the enemy 118 and 
Abu Hanlfah, al-Shafi'I, and al-Kasanl (d. 587/1191) did not stipulate this 
condition. 119 

Al-Qarafl states that it is permitted to direct fire at enemy fortifica- 
tions if only combatants — not women and children — are inside, though 
he hastened to state that even in this case it was still prohibited by other 
jurists. 120 According to Ibn Rushd some jurists advocate that if the enemy 
starts using fire, then Muslims can use it in reciprocity, otherwise it is 
impermissible. 121 Thus, it should be noted here that the jurists make a dis- 
tinction between attacking enemy fortifications with mangonels and fire. 
Moreover, it is worth reaffirming here that a mangonel (Arabic manjaniq, 
a word of Persian origin), as defined by the classical jurists, was “a machine 
for throwing big stones.” 122 This signifies that the jurists differentiated 
between weapons, here stones, that have limited effects and incendiary 
weapons, here fire, that could lead to unrestricted burning and/or destruc- 
tion, even if inside specific fortifications. In his time, Ibn Qudamah per- 
mitted using mangonels “because it is commonly used in fighting and, 
therefore, became similar to the shooting of arrows.” 123 To sum up, the 
classical jurists gave a detailed examination for the use of mangonels and 
fire, which could lead to indiscriminate killings in the different war situa- 
tions relevant to the ancient and primitive war contexts of their times. 

Similarly, using flooding enemy fortifications as a weapon to overcome 
the enemy or force them to surrender is generally ruled on in the same way 
as the use of fire. It seems that they likened flooding to fire by resorting to 
analogy since there is no precedent in the early period of Islam upon which 
the jurists would have based their rulings. Al-Shaybani, Ibn al-Humam, 
and Ibn Abidin from the Hanafl school and Ibn Qudamah from the 
Hanball school stipulate that flooding enemy fortifications is permitted 
only in case of absolute “military necessity,” that is, “when it is the only 
way to overcome the enemy.” 124 Otherwise, flooding, like using fire, is 
prohibited because it will lead to casualties among the enemy’s women 
and children, which is, al-Shaybani states, “haram shard ” (prohibited by 
shari'ah). 125 Nevertheless, Abu Hanlfah and al-Kasanl from the Hanafl 
school and al-Shafi'I permitted flooding the enemy fortifications without 
referring to this condition. 

Al-Shaybani adds cutting the water supply to the enemy fortifications 
as a weapon, or putting blood or “poison in their water in order to spoil it for 
them [emphasis added],” 126 but poisoning the enemy’s water in order to kill 
them is prohibited. 127 Thus, it is of paramount importance to clearly state 
here that what al-Shaybani meant is not using these weapons or tactics as 
weapons of mass destruction (WMD) but in order to overcome them and 
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destroy their power . . qahrihim wa kasr shawkatihim ” 128 In other words, 
the objective of using these weapons was to force those inside the fortifica- 
tions to surrender, not to kill them on a large scale. 129 This explains why 
the classical jurists did not devote specific discussions to the permissibility 
of weapons but discussed these ancient weapons in relation to the destruc- 
tion of enemy property. It is therefore crucial that these juristic rulings are 
understood in their war contexts and according to the intentions of the 
jurists. 

The most important issue concerning the Islamic jus in bello in mod- 
ern war contexts that has not been adequately studied by modern Muslim 
scholars is the use of WMD. 130 Among the reasons for the inadequacy of 
such studies by scholars of Islamic law are first, that the Muslim world 
has not been afflicted with the massive scale of human catastrophe as a 
result of the use of weapons, especially WMD, that has been experienced 
in Europe and certain parts of Asia in the twentieth century. Undoubtedly, 
the experience of tragedies on this scale has created a cultural and popular 
awareness of the danger of WMD, and specifically nuclear weapons, espe- 
cially in Europe, Japan, the United States, and obviously among the Jewish 
people, incomparably greater than in the Muslim world. 

Second, and more importantly, the considerable westernization of the 
legal systems, except family law, of most Muslim countries has largely 
alienated scholars of Islamic law from contributing to the policies and 
positions of their governments, most noticeably on two of the areas treated 
by their classical predecessors, that is, Islamic governance and Islamic 
international law. If scholars of Islamic law, like the many institutions 
in the dictatorships of most Muslim countries, were involved in shaping 
policy, greater contributions representative of Islamic law inevitably would 
have been made. More importantly, such contributions would be the cri- 
teria against which the practices of Muslim countries could be judged 
Islamically and some of the violations of international humanitarian law 
committed by Muslims could be prevented. It should be pointed out that 
confusing recent practices of individual Muslim dictators with the posi- 
tions of Islamic law is a mistake common in the writings of some Western 
specialists on the tradition of war in Islam. 131 

In short, contemporary Islamic positions on WMD can be divided gen- 
erally into three main attitudes. First, there are those who totally prohibit 
the acquisition and use of WMD because such weapons lead to the killing 
of noncombatants and inflict unnecessary destruction. 132 Second, relying 
on the principle of reciprocity similarly utilized by the classical jurists with 
regard to primitive weapons, there are those who affirm the Islamic prohi- 
bition of WMD, on the aforementioned grounds, but argue that Muslims 
may possess/use any weapon, including nuclear weapons, only if their 
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enemies possess/use them. 133 Some Qur’anic pronouncements are quoted 
in support of this position such as “whoso commits aggression against you, 
then respond within the same degree of aggression waged against you” 134 
and “if you punish, then punish with the same punishment which had 
been inflicted upon you.” 135 Mohamed Mokbel Mahmud Elbakry and a 
certain Ibrahim 'Abd al-Hamld argue here that if Muslims abstain from 
using a weapon that is used by their enemies, it would be “tantamount to 
committing suicide,” which is prohibited according to the Quran: “do 
not throw yourselves into destruction.” 136 Moreover, the following advice 
of Abu Bakr to Khalid ibn al-Walid is quoted in support of this attitude: 
“If you encounter your enemy, then fight them with the same weapon 
they fight you with.” 137 Third, there are those who also acknowledge the 
Islamic prohibition of the use of WMD, but argue that Muslims can use 
these weapons even before their enemies use them because some countries 
stockpile such weapons and use them at will, despite the fact that they have 
signed treaties banning their use. 138 

Thus, modern Muslim scholars, like their predecessors, weigh the con- 
straints on the use of weapons of indiscriminate effect against the necessity 
of winning the war. Despite their different war contexts, the overarch- 
ing factor for both classical and modern Muslim scholars in determining 
whether Muslims are permitted to possess or use any weapon of indis- 
criminate effect, including WMD, is whether their enemies possess or use 
it. To conclude, the majority of classical and modern Muslim scholars have 
tended to override the Islamic restrictions on the use of weapons that lead 
to indiscriminate killing if their enemies use them, justifying their position 
by the Islamic principle of reciprocity. 


Property Destruction 

The classical jurists laid considerable emphasis on the issue of the destruc- 
tion of enemy property during the course of fighting. Their discussion of 
this issue also typifies the nature of Islamic law, in terms of the bases upon 
which they advocated their rulings and the host of different, sometimes 
contradictory, rulings generated as a result. The jurists based their discus- 
sion of this issue upon two conflicting incidents: the first was the Prophet’s 
order for the Muslims to cut down the palm trees of the tribe of Banu 
al-Nadlr in 4/625 and the Qur’anic reference to this incident (59:5). The 
Prophet gave this order to force Nadir to surrender during a bloodless siege 
that lasted for six nights and ended without fighting. The second incident 
upon which the jurists based their discussion is Abu Bakr’s ten commands 
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to his army commander, which included: “do not cut down fruit-bearing 
trees; do not destroy buildings; do not slaughter a sheep or a camel except 
for food; do not burn or drown palm trees.” 139 

Faced with these two conflicting incidents, the jurists were divided into 
two groups, each with its own way of interpreting or reconciling this con- 
tradiction. According to the first group, al-Awza'I, Abu Thawr, al-Layth 
ibn Sa'd, and al-Thawrl, it is prohibited for the Muslim army to inflict 
destruction on enemy property. Al-Awza'I reconciled the contradiction 
by arguing that Abu Bakr gave these commands based on his knowledge 
that the Prophet’s order to cut down the palm trees of Banu al-Nadir was 
later abrogated. Abu Bakr would not have given any commands contrary 
to the Prophet’s practice because he was the most knowledgeable about 
the Prophet’s practice and the interpretation of the Qur’an. Moreover, 
al-Awza'I states that Muslim leaders have followed Abu Bakr’s prohibition 
and the Muslim leaders have accepted them. 140 

However, according to the second group, the majority of the jurists 
including Abu Hanlfah, Abu Yusuf, al-Shaybanl, al-Shafi'I, Malik, and 
Ibn Hazm, it is permissible to cause destruction to enemy property dur- 
ing the course of fighting. Abu Yusuf, al-Shafi'I, and the Malikl jurists 
reconciled the contradiction by arguing that Abu Bakr gave these com- 
mands prohibiting the destruction of enemy property because he, they 
allege, knew that the Muslims would win the battle and so did not want 
to damage enemy property because he hoped it would be spoils for the 
Muslims. 141 Nevertheless, Ibn Hazm accepts Abu Bakr’s prohibition but 
argues that following this prohibition is optional and, for him, both per- 
mitting and prohibiting the destruction of property are acceptable. 142 

It is worth adding here that al-Shafi'I and Ibn Hazm distinguish 
between lifeless property and animate creatures owned by the enemy. Both 
al-Shafi'I and Ibn Hazm maintain that it is equally permissible either to 
inflict damage on enemy property or to avoid causing damage because, 
although the Prophet ordered the Muslims to cut down the palm trees dur- 
ing the siege of Banu al-Nadir, he did not resort to this tactic on other occa- 
sions. 143 Al-Shafi'I, however, prefers that the Muslim army inflict damage 
on the lifeless property of the enemy only when the enemy is powerful and 
cannot be overcome because of the strength of their fortifications, so that 
Muslims cannot reach a settlement with them by either annexing them to 
the dar al-Islam (Islamic state) or concluding a peace accord with them, 
that is, making them part of the dar al-'ahd} AA 

With regard to living creatures such as horses, cows, bees, and so on, 
it is prohibited to cause any damage to them except in cases of military 
necessity or if they are slaughtered for food. Al-Shafi'I justifies this pro- 
hibition on inflicting damage on living creatures by arguing that, unlike 
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lifeless property, living creatures feel pain and any harm done to them will 
be unjustifiable torture. 145 Al-Shafi'I and Ibn Hazm based their distinc- 
tion between lifeless property and living creatures on the Prophet’s hadlth, 
which states that “whosoever kills a sparrow or any other creature bigger 
in size, will be questioned for this act by God.” 146 However, the majority 
of the jurists agree that it is permitted to kill horses or other animals when 
the enemy warriors are fighting while riding them. 147 This is because the 
horse in this case is used as military equipment. Additionally, Ibn Hazm 
and Ibn Qudamah permitted the killing of pigs, because according to Ibn 
Qudamah, pigs are “harmful and useless.” 148 

The jurists agree that it is prohibited to drown or burn the enemy’s bees 
on the basis of a hadlth of the Prophet’s narrated by Ibn 'Abbas. 149 Ibn 
Qudamah states that killing bees or any other animal, except for food or if 
the enemy is using it for fighting, will be tantamount to the crime described 
in the Qur’an as causing destruction on the earth (2:205). Additionally, 
Ibn Qudamah here agrees with al-Shafi'I that bees are animate creatures 
and thus cannot be killed. 150 However, the jurists allowed taking some of 
the honey but disagreed over taking all of it because this could lead to the 
death and destruction of the bees. 151 

Concerning the permissibility of inflicting damage on lifeless property 
during the conduct of war, the jurists discussed mainly the destruction of 
enemy crops, trees, and buildings. They also discussed the permissibility 
for the army to eat and feed their animals from the enemy’s resources. The 
jurists’ discussion of all these different kinds of property generates a host 
of different rulings based on various rationales and, therefore, conflict- 
ing details about which of these properties can be destroyed and when. 
As for the destruction of buildings and cutting down of crops and trees, 
al-Awza'I, Abu Thawr, al-Layth ibn Sa'd, and al-Thawrl prohibited it on 
the basis of Abu Bakr’s commands discussed earlier. Abu Hanlfah, Abu 
Yusuf, Malik, and Ibn Hazm permitted cutting down and burning trees, 
despite Abu Bakr’s command, for the reason given earlier. 152 

The majority of jurists, however, permitted this sort of destruction 
provided it was dictated by military necessities, for example, if the trees 
prevent the army from conducting military operations or if the enemy is 
taking shelter behind them, especially inside fortifications. Ibn Qudamah 
adds that the Muslim army can resort to this sort of destruction in reci- 
procity. 153 Here the jurists voice their rationale in different terms such as 
public interest, 154 military “necessity,” 155 weakening the enemy, 156 or, in 
other words they all mean, winning the war. 157 

Concerning food and fodder, the jurists agree that it is permitted for 
the Muslim army to eat and give fodder to their animals from the enemy 
territories, but “only the necessary quantities.” 158 However, al-Zuhri states 
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that this permission is still conditional upon the Muslim commander’s 
approval. 159 This permission is justified by military necessity because of 
the impossibility of buying food and fodder from the enemy. The risk of 
doing otherwise would be very harmful for the Muslim army. 160 

Judge Mohammed Bedjaoui, ex-member of the International Court of 
Justice, indicates that, under Islamic law, all religious sites are immune 
from attack. 161 Interestingly, few jurists have considered the question of 
what a Muslim army should do with the enemy’s books and wine if they 
were found among the spoils. According to the Shafi'I jurists and Ibn 
Qudamah, if a Muslim army finds books that contain statements of unbe- 
lief in God, they should be destroyed. Regarding the Torah and the Bible, 
if their leather or paper cannot be used, they are to be destroyed but not 
burned. 162 However, according to al-Shafi'I and Ibn Qudamah, books that 
contain useful knowledge, such as medicine, language, poetry, and so on, 
should be made use of. 163 All in all, al-Shafi'I and Ibn Qudamah’s positions 
on books contradict the Hague Convention of 1954 for the Protection of 
Cultural Property in the Event of Armed Conflict. 164 As for wine, it should 
be poured away and, if the Muslims cannot make use of the wine contain- 
ers, they should also be destroyed. 165 

It is worth noting here that the jurists’ discussion of the permissibility 
of inflicting damage specifically on pigs, books, and wine is entirely based 
on their discretion. That is to say, their discussion is not based on Qur’anic 
references or precedents set by the Prophet. Therefore, a clear distinction 
should be made between the jurists’ rulings based on Islamic sources and 
the rulings based on their personal opinions. The significance of making 
this distinction is that it indicates a large part of Islamic law is inevitably 
changeable because Muslim jurists have always developed different rulings 
based on their interpretations and contextualization of the texts compared 
with the ever changing contexts that have surrounded jurists throughout 
history. That is because all the laws advocated by Muslim jurists, no matter 
how contradictory some of them are, and upon whatever bases or ratio- 
nales such laws are founded, are called Islamic laws. 


Quarter and Safe Conduct 


Aman (literally, protection, safety) forms an essential part of the Islamic 
law of war, but the significance of aman in explaining both the Islamic jus 
ad bellum and the Islamic jus in bello remains almost unexamined in the 
Western literature. Moreover, it has been argued that the concept of aman 
influenced the medieval European concept of safe-conduct. 166 Aman can 
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be defined as a contract for the protection of the persons and property of 
enemy belligerents or any other citizen of an enemy state. 167 Its objective, 
according to the words of some jurists, is haqn al-dam 168 (prevention of 
bloodshed, protection of life). Thus amdn, as noted by Peters, describes 
two forms: quarter and safe conduct. 169 

Quarter can be defined as a contract of protection, granted during the 
actual acts of war, to cover the person and property of an enemy belliger- 
ent, all of a regiment, everyone inside a fortification, the entire enemy 
army or city. 170 This form of amdn resembles the hors de combat status, 
defined in Article 41 of the Additional Protocol I, June 8, 1977, of the 
Geneva Conventions in two aspects: first, this form of amdn indicates that 
the persons granted this protection have become safe and thus no acts 
of hostilities can be undertaken against them. Second, it indicates that 
they are under the protection of the Islamic state. Surprisingly, unlike the 
hors de combat status referred to earlier, the classical jurists always describe 
this form of amdn granted to enemy belligerents as initiated voluntarily 
by the Muslims and thus they rarely refer to situations when the enemy 
belligerents request the status of amdn. They do discuss, however, the situ- 
ation in which the enemy gives up its arms in order to resolve the conflict 
through arbitration. This quarter is granted during war operations in the 
battlefield. It lasts until the enemy belligerents are escorted to their place 
of safety, or until the expiration of its fixed duration. 

Safe conduct is a contract of protection granted to any non-Muslim 
citizen of a country that is technically in a state of war with the Islamic 
state, though not necessarily in the process of undertaking hostile action. 
This form of protection is given to any individual who desires to enter the 
Islamic state for business, education, tourism, or any other purpose, other 
than conducting military acts inside the Islamic state or spying. 

Some contemporary Muslim scholars have likened this safe conduct 
status to the “passport” system. 171 Indeed, this ancient safe conduct sys- 
tem is similar to the visa system in some respects. It is a temporary per- 
mission to stay in a foreign country and can be renewed after its expiry 
date. 172 Moreover, because a safe conduct is a temporary residence permit, 
its holder is exempt from taxes, unless he decides to reside permanently in 
the Islamic state. It is worth adding here that, despite the fact that these 
two forms of protection, quarter and safe conduct, address largely different 
situations, the jurists discussed both forms under the heading amdn. In 
other words, they did not distinguish between these two forms and thus 
the rules advocated by the jurists apply to both. For this reason, the Arabic 
word amdn will be used hereafter to refer to both quarter and safe conduct. 
In addition, the Arabic word musta’min will be used to refer to the person 
who is granted quarter or safe conduct. 
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The amdn system is based on both the Qur’an and the Sunnah of 
the Prophet. According to the Qur’an: “And if anyone of the polytheists 
seeks your protection, then protect him until he hears the word of God. 
Then, afterwards, escort him to his place of safety.” 173 Several instances 
indicate that the Prophet gave amdn to individuals upon the request of 
some Muslims. The Prophet granted a specific amdn to Abu Sufyan and 
a general amdn to everyone in Mecca (amnesty) 174 who would not take 
up arms against the Muslims on their return to Mecca, in what is known 
as the conquest of Mecca (8/630). These examples of amdn, granted here 
before encountering the enemy, signify that those who are granted this 
status would not be targeted unless they initiated aggression. Thus, in one 
sense amdn in this case also indicates a “general amnesty” 175 granted to 
the enemy. 


Who can grant Amarii 

The jurists distinguish between two kinds of amdn: the general and the 
specific. The general amdn is granted by the Muslim head of state or his 
representative to the entire population of a region or a country. The spe- 
cific amdn is granted by any Muslim to an individual, or any group of, for 
example, ten or one hundred, or to everyone inside a fortification or to 
anyone accompanying a caravan. Thus, unlike the Muslim head of state, 
an ordinary Muslim individual cannot grant amdn to the entire popula- 
tion of a city. 176 The jurists generally agree that any sane, adult Muslim is 
entitled to grant amdn. They are unanimous that a woman is entitled to 
the right to give amdn, apart from Ibn al-Majishun, who argued that the 
validity of amdn granted by a woman is conditional upon the approval of 
the Muslim head of state. 177 It is worth adding here that the Malikl jurists 
Ibn al-Majishun and Ibn Habib maintain that the amdn granted by any 
Muslim must be approved by the Muslim head of state. 178 

Concerning the entitlement of non-Muslims to grant amdn, the 
jurists are unanimous that non-Muslim citizens of a foreign country are, 
obviously, not entitled to grant it, but they disagreed over the validity 
of dhimmis granting amdn to enemy belligerents during the conduct of 
war. The majority of the jurists advocate that dhimmis are not entitled 
to grant aman, m though al-Awza'I maintained that the validity of their 
amdn is conditional upon the approval of the Muslim head of state. 180 
However, al-Qarafl points out that some jurists do validate amdn granted 
by dhimmis , 181 

The jurists agree that a slave is entitled to grant amdn uncondition- 
ally, though Abu Hanlfah stipulates that the amdn of a slave is valid only 
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if he fights with the army. 182 According to Abu Zahrah, Abu Hanlfah 
changed his opinion and approved the amdn of slaves uncondition- 
ally 183 when he knew that the second caliph 'Umar ibn al-Khattab (r. 
634/644), accepted the amdn granted by a slave to the entire enemy 
inside a fortification. 184 

Concerning the validity of amdn granted by children, unlike the major- 
ity of the jurists, who stipulated that the child must be of age, al-Awza'I 
validates the amdn of a child who has reached the age of ten while other 
jurists disagreed over the validity of amdn granted by a child who has 
reached the age of discernment. 185 Al-Shaybanl argued that since the con- 
version of a discerning child to Islam is valid, his/her amdn is therefore 
valid too. 186 

The jurists disagreed over the validity of the amdn granted by a Muslim 
prisoner of war to his captors or a Muslim trader during his sojourn in an 
enemy state or a resident of the enemy state who converts to Islam. The 
majority of the jurists maintain that in these cases Muslims are not entitled 
to grant amdn to their captors. Like any other contract concluded under 
duress, the amdn in any of these cases is null and void. 187 However, some 
jurists disagreed about the validity of amdn granted by Muslim prisoners 
of war who are inside enemy territory but not particularly under direct 
duress. 188 It worth adding here that in a case where an enemy enters the 
Islamic state with an amdn granted by someone who is not entitled to grant 
it, or in other words with an invalid amdn , al-Shafi'I indicates that the 
enemy will be protected with regard to his person and his money, but has 
to be retuned to his place of safety. 189 


Procedure of Granting Amdn 

The jurists are unanimous that any word or phrase that directly or indi- 
rectly indicates the granting of amdn , in Arabic or in any other language, 
whether spoken or in writing, constitutes a valid amdn. Moreover, any 
gesture or word that is rightly or even wrongly understood by an enemy 
combatant as granting him amdn entitles him to the status of musta’min. 
Thus, if an enemy assumes, for any reason, that a Muslim has given him 
amdn, then the amdn is valid, even if the Muslim had no intention of 
granting it. 190 Common phrases or words indicating amdn are, for exam- 
ple, “do not be afraid,” “you are safe,” “drop your weapon,” “stop,” or 
“you are in my protection,” 191 or the Persian word “ matras ” 192 (do not be 
afraid). 

The jurists disagreed over the permissibility of granting amdn after 
the capture of enemy belligerents. According to al-Zuhayll, the Malikl 
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jurists stipulate that enemy belligerents have the right to musta’min sta- 
tus as long as they are not captured. 193 Some Shafi'I jurists argue that 
enemy belligerents still can be granted amdn after their capture, but 
not after they are handed over to the head of state. The Hanafl jurists 
and al-Awza'I validate the amdn granted by any Muslim, even after the 
enemy’s capture, that is, to enemy prisoners of war, because the Prophet 
approved the amdn granted by his daughter, Zaynab, to her husband 
Abu al-'As ibn al-Rabi' during his captivity. 194 Therefore, the amdn 
in this case is not merely granting protection but freeing prisoners of 
war. The jurists who opposed granting amdn to captives, despite the 
precedent set by the Prophet, appear to advocate their position on the 
grounds that an individual Muslim should not have the right to free 
war prisoners and that this responsibility should be left to the Muslim 
head of state. 

Furthermore, interestingly enough, Ibn Qudamah advocates that the 
mere fact of the enemy belligerent’s attempt to peacefully enter Muslim 
territory entitles him to amdn. Ibn Qudamah states that the enemy’s action 
in itself signifies that he assumes he will be safe and this resembles the case 
of amdn granted by a gesture from a Muslim. 195 In other words, what Ibn 
Qudamah is advocating here is that enemy belligerents are automatically 
entitled to the status of amdn if they ever require it. He thus envisages the 
case of an enemy belligerent who is captured inside Muslim territory and 
then claims that he came as a musta’min. In this case, Ibn Qudamah argues 
that if the enemy was not carrying weapons upon his capture, he is entitled 
to amdn because this is an indication that he did not come to commit acts 
of war. This situation is similar to the modern act of carrying a white flag. 
But if an enemy belligerent is caught carrying weapons upon his capture, 
his claim to amdn is unacceptable because his weapons indicate that he 
came as a “warrior.” 196 

Moreover, in the case of a Muslim who captures an enemy belligerent 
and, upon their arrival before the Muslim authorities, the captive claims 
that his captor granted him amdn while his captor denies doing so, the 
jurists, according to Ibn Qudamah, put forward three different opinions. 
The first is that the captor’s statement should be accepted and the captive’s 
claim to amdn rejected. The second is that the captive’s claim should be 
accepted because his claim may be true and this probability is enough 
justification to save his life, or in other words to grant him amdn status. 
The third is that if the captive possesses weapons and is stronger than 
his Muslim captor, then the captive’s claim to amdn should be accepted 
because this situation proves his claim is true. On the other hand, if he is 
weaker than his captor and his weapons are seized from him, this situation 
proves that his captor’s claim is true. 197 
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Duration and Termination of Amdn 

According to the majority of jurists, the duration of amdn is one year and 
no tax is required during this period, but if a musta’min decides to stay for 
more than a year, he is required to pay th ojizyah, exactly like the dhimmis, 
the permanent non-Muslim citizens of the Islamic state. 198 According to 
al-Zuhayll, the Hanball jurists did not require the payment of jizyah even 
if the amdn contract exceeds the duration of one year. 199 For al-Shafi'I, 
the duration of amdn should not exceed four months; otherwise the pay- 
ment of jizyah will be required. 200 It should be added here that this time 
restriction does not apply to amdn granted to women because they are 
exempt from the payment of jizyah. 201 If, at any time, a musta’min converts 
to Islam, the amdn contract is terminated and he becomes entitled to stay 
permanently in the Islamic state. In this case, the Islamic obligations will 
be applicable to him, including the payment of zakdh and participation 
in jihad if this is required and if he is physically fit. Furthermore, if a 
musta’min purchases land in the Islamic state and starts to pay tax on it, 
his status changes to that of a dhimmi because this indicates his intention 
to remain permanently in the Islamic state. 202 

A valid amdn is thus a binding contract upon Muslims and no Muslim, 
even the head of state, al-Shirbini confirms, can revoke it unless the amdn 
proves to be detrimental to Muslim interests — if, for example, a musta’min 
proves to be a spy. 203 Nonetheless, some Hanafl and Malikl jurists main- 
tain that the amdn is not to be revoked even if the musta’min proves to be 
a spy. 204 If the amdn contract is cancelled, a musta’min still enjoys the right 
of protection until he is conducted back to his place of safety. 205 The amdn 
contract terminates at the end of its term or upon the accomplishment of 
the mission for which an envoy or a trader has entered the Islamic state. 
It is worth noting here that the jurists are unanimous that messengers, or 
in modern day terminology ambassadors, diplomats, or envoys, are auto- 
matically entitled to amdn status. 206 Their protection is incumbent on the 
Islamic state by virtue of the nature of their mission, let alone that they 
enjoy noncombatant immunity. 207 


The Musta’min’s Rights and Obligations 

It is surprising that the classical jurists did not explicitly specify the obli- 
gations of the musta’min. In addition to the obligation to respect the law 
and public order, it stands to reason that the musta’min is obliged not to 
commit any hostile acts inside the Islamic territories or spy on the Islamic 
state. In other words, he should not commit any acts detrimental to the 
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interests of the Islamic state, and it is also prohibited for him to practise 
usury. 208 The musta’min has the right to purchase and export from the 
Islamic state any commodity except weapons and slaves, this prohibition 
obviously being because weapons and slaves will strengthen the Muslims’ 
enemy. 209 

The jurists’ discussions of the musta’mins rights focus primarily on the 
protection of his property and his right of litigation. They are unanimous 
that if a musta’min dies during his stay in the Islamic state, his property must 
be sent to his heirs in his own country. If he has no heirs, Ibn Qudamah 
adds, his property will be confiscated as spoils of war, but according to 
al-Qarafl, it should be returned to the authorities in his own country. 210 
If a musta’min leaves his property in the Islamic state and returns to the 
enemy state to conduct business or to visit his country and return to the 
Islamic state, his aman is still valid with respect to his person and the 
property he left behind. In this case also if he dies in his country, con- 
trary to Abu Hanlfah and al-Shafi'i’s position, the money he left behind 
is to be sent to his heirs in the dar al-harb. 2U Moreover, if he returns to 
fight for his country against the Islamic state, according to the majority 
of jurists, apart from al-Awza'I, Abu Hanlfah, and al-Shafi'I, his aman is 
still valid with regard to his property but not with respect to his person. 212 
Moreover, according to al-Qarafl, even if a musta’min dies while fighting 
against the Islamic state, his property must be returned to his heirs, but 
if he is captured during the war and then executed, his property becomes 
spoils of war. 213 

The musta’min has the right to take Muslims, dhimmis, and other 
musta’mins to the Islamic courts. The judge is obliged, according to 
Hanafls, 214 to settle cases related to debts and other disputes because the 
Islamic state is obliged to protect the musta’min against any injustice. 
However, al-Zuhayli states that most jurists maintain that the Muslim 
judge can choose whether to adjudicate such cases. 215 

In agreement with Article 70 of the Geneva Convention (IV) Relative 
to the Protection of Civilian Persons in Time of War, 216 the jurists agree 
that a musta’min cannot be tried for crimes he committed outside the 
Islamic state, even if he has killed a Muslim. 217 Thus, the jurists here are 
unanimous that the Islamic state has no jurisdiction with regard to crimes 
committed by non-Muslims outside its territories. 218 

Concerning the jurisdiction of the Islamic state with regard to crimes 
committed by temporary non-Muslim residents of the Islamic state, the 
musta’mins , the majority of the jurists maintain that they are subject to 
punishment in accordance with Islamic law. However, Abu Hanlfah 
who pioneered the doctrine of restricting the jurisdiction of Islamic laws 
to the crimes committed inside the territories of the Islamic state by its 
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permanent citizens, distinguished between two kinds of crimes commit- 
ted by the musta’mins-. crimes against the rights of God [huquq Allah) and 
those against the rights of humans ( huquq al-'ibad). The musta’mins are 
subject to punishment for crimes against the rights of humans, but they are 
not subject to punishment for crimes against the rights of God. For exam- 
ple, if a musta’min kills a Muslim, a dhimmi , or another musta’min in the 
Islamic state, the Islamic punishment will be inflicted upon him. 219 But 
if a musta’min commits theft, fornication, or adultery, Abu Hanlfah and 
al-Shaybanl state that he is not subject to Islamic punishment. 220 Rather, 
in the case of theft, he is obliged to return the stolen property because 
it comes under the category of the rights of humans, but amputation of 
the hand, the Islamic punishment for theft, is not applicable because it is 
God’s right. 

The Hanafl jurists justified the inapplicability of Islamic punishments 
for crimes committed by temporary residents in the Islamic state by tak- 
ing the view that there is no contract with them that they should become 
dhimmis and thus agree to become subject to the jurisdiction of the Islamic 
state. 221 This indicates that the word “ saghirun ” in the Quranic phrase 
“until they pay th cjizyah 'an yad (willingly) and they are saghirun (submis- 
sive to the Islamic rule),” 222 means that non-Muslims become subject to 
Islamic jurisdiction, as maintained by the majority of Muslim scholars, 223 
not that they are humiliated as some have interpreted it. 


Prisoners of War 

The jurists’ discussion of Islamic rulings on enemy prisoners of war also 
typifies the nature of the greatest part of Islamic law. It should be added here 
that the jurists’ discussion of prisoners of war refers to adult male enemy 
combatants: women and children who are captured are to be enslaved or 
exchanged for Muslim prisoners. 224 In accordance with the sources of 
Islamic law, second/eighth- and third/ninth-century Muslim jurists based 
their rulings on the Qur’an and the precedents of the Prophet. On the one 
hand, the Quranic revelation that directly addresses the rulings on the 
prisoners of war commands Muslims to: “set them free either graciously 
or by ransom.” 225 Thus, this Quranic command states that Muslims are 
obliged, after the cessation of hostilities, to free their prisoners of war either 
freely, or in exchange for Muslim prisoners of war or for ransom. 

On the other hand, a few jurists based their ruling on the prisoners 
of war upon the Quranic revelation: “kill the polytheists wherever you 
find them,” 226 and the precedents set by the Prophet in his treatment of 
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prisoners of war indicate that he adopted four different courses of action: 
first, the execution of three Meccans; second, releasing prisoners freely; 
third, setting prisoners free in exchange for Muslim prisoners or for mon- 
ey — and some of the prisoners taken at the Battle of Badr were set free in 
exchange for teaching ten Muslim children to read and write; 227 fourth, 
enslaving prisoners of war. These Quranic references and the Prophet’s 
precedents caused a great controversy among the jurists. 

The parties to this controversy can, however, be generally divided into 
three main groups: according to the first group, including Ibn 'Abbas, 
'Abd Allah ibn 'Umar (d. 73/693), al-Hasan al-Basrl (d. 110/728), 
'Ata, 228 Sa'id ibn Jubayr (d. 95/714), Mujahid, 229 and even, according 
to al-Hasan ibn Muhammad al-Tamlml, “the consensus of the Prophet’s 
companions,” 230 the Islamic ruling on prisoners of war is restricted to 
releasing them either freely or in exchange for ransom, as stipulated in the 
Qur’an (47:4). Moreover, this group argues that this verse abrogated the 
other options that were followed by the Prophet, namely, execution and 
enslavement. 231 

The second group, the Hanafl jurists, advocates that the head of state 
is entitled to either execute the prisoners or enslave them in accordance 
with what is in the best interest of the Muslims. 232 Thus, in stark contra- 
diction to the first group, Abu Hanlfah rejected releasing prisoners freely 
and exchanging them for Muslim prisoners or for ransom, 233 that is, the 
only two options advocated by the first group. Abu Hanlfah ’s rejection 
of these two options is justified by the fear that releasing enemy prison- 
ers, either freely or in exchange for Muslim prisoners, would strengthen 
the enemy. 234 However, al-Shaybanl here disagrees with his teacher Abu 
Hanifah and accepts the exchange of enemy prisoners for Muslim prison- 
ers. 235 Moreover, some Hanafl jurists advocate that the head of state is also 
entitled to free the prisoners but allow them to stay in the Islamic state and 
pay the jizyah. They should not be allowed to return to the enemy state 
because they would strengthen the enemy. However, Arab polytheists are 
excluded from this option. 236 

The third group, the majority of the Muslim jurists, including the 
Shafi'Is, the Malikls, the Hanballs, al-Awza'I, Abu Thawr, and al-Thawrl, 
broadened the options for the head of state. Depending on what he deems 
to best serve the interest of the Muslims, he is entitled to choose one of the 
following four options: to execute some or all of the prisoners, to enslave 
them, to set them free, or to exchange them for Muslim prisoners or for 
money. 237 It is interesting to note here that the second caliph, 'Umar ibn 
al-Khattab, prohibited the enslavement of Arabs. 238 The Malikls added a 
fifth option: prisoners can be permitted to stay in the Islamic state in return 
for the payment of the jizyah. 239 It is claimed that Malik, the eponymous 
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founder of the Maliki school, unlike the other jurists of his school, rejected 
the free release of prisoners. 240 

The permissibility of the execution of prisoners in principle, as advo- 
cated by the majority of jurists in cases where it serves the Muslim interest, 
is based on the instances of the execution of three male Meccans: al- 
Nadir ibn al-Harith and 'Uqbah ibn Mu'ayt, taken prisoner at the Battle 
of Badr (Ramadan 2/March 624) and Abu 'Azzah al-Jumahl, 241 captured 
at the battle of Uhud (Shawwal 3/March 625). It is worth adding here 
that Abu 'Azzah was among the prisoners taken at Badr and was freed 
by the Prophet on condition that he would not fight against the Muslims 
again, 242 but when he was captured again at Uhud, he was executed. There 
are no other instances of prisoners being executed by Muslims during the 
Prophet’s lifetime. 

Apart from the doubts that were cast over the authenticity of the reports 
about the execution of the two prisoners taken at Badr and whether they 
were killed during the fighting or after their capture, 243 these three indi- 
viduals were singled out for execution from among the seventy prisoners of 
Badr, obviously not because of the fact that they were prisoners of war, but 
because of their excessive persecution of, and hostility toward, the Muslims 
during the Meccan period. 244 In other words, these three individuals were 
executed because they were guilty of “war crimes.” 245 

Despite all these stark contradictions among the jurists, they unani- 
mously agree on one thing: that the ruling on prisoners of war is left to the 
discretion of the head of state. He is to choose from the various options 
offered by the jurists, depending on what best serves the maslahah. In other 
words, according to the jurists, the maslahah is the only criterion upon 
which the head of state is to decide the Islamic ruling on the prisoners of 
war. 246 Furthermore, al-Shafi'I stipulates that it is prohibited for the head 
of state to choose to either execute or free some or all of the prisoners, 
unless his choice will serve the maslahah. 247 


Treatment of Prisoners 

Most of the Islamic position on the treatment of the prisoners of war is 
based on the incident of the seventy or, according to some biographers, 
forty-three prisoners 248 taken at the Battle of Badr. Prior to this incident, 
a group of Muslims captured two Meccans; but apart from that there are 
no reports of enemy prisoners of war being held in captivity 249 because all 
of the battles with the enemies of the Muslims that took place during the 
Prophet’s lifetime ended with either one or both of the parties to the con- 
flict leaving the battlefield after the conclusion of a treaty, or the suffering 
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of a maximum of few dozen casualties on both sides. During this period, 
prisoners of war were either held in the mosque or divided among the 
Companions of the Prophet. 250 When the Prophet divided the prisoners 
taken at Badr to be housed with the Companions, he instructed them to: 
“Observe good treatment towards the prisoners.” 251 

Abu 'Aziz ibn 'Umayr ibn Hashim, one of the prisoners of Badr, narrates 
how the Muslims, following the Prophet’s instructions, treated him well 
during his captivity, as translated by Guillaume, in the following words: “I 
was with a number of the Ansar when they [Muslim captors] brought me 
from Badr, and when they ate their morning and evening meals they gave 
me the bread and ate the dates themselves in accordance with the orders 
that the apostle had given about us. If anyone had a morsel of bread he gave 
it to me. I felt ashamed and returned it to one of them but he returned it 
to me untouched.” 252 Abu al-'As ibn al-Rabl' and al-Walid ibn al-Walid 
ibn al-Mughirah, from the prisoners taken at Badr, also relate that they 
received the same treatment from their captors. 253 

This noble and altruistic treatment of enemy prisoners of war is described 
in the Qur’an as follows: “And they feed the needy, the orphans and the 
captives [out of their] food, despite their love for it [or also interpreted as: 
because of their love for God]. Indeed, we feed you for the sake of pleasing 
God: we do not wish reward or gratitude from you.” 254 The jurists there- 
fore agree that prisoners should be fed and, following the precedent set by 
the Prophet with one of the prisoners taken at Badr, clothed if need be. 255 
Prisoners should be protected from the heat, cold, hunger, thirst, and any 
kind of torture. 256 Furthermore, it is prohibited to torture enemy prisoners 
of war to obtain military information. When Malik was asked about the 
Islamic ruling on the torture of enemy prisoners to obtain military intel- 
ligence about the enemy, he replied that he never heard that this could be 
Islamically permissible. 257 

It is important to add here that the jurists commonly agree that it is 
prohibited for the Islamic state to execute enemy hostages under its control, 
even if the enemy slaughtered the Muslim hostages they held. This prohibi- 
tion is based on the Quranic injunction: “No sinful person shall be liable 
for the sin committed by another.” 258 Here some jurists refer with pride to 
the precedent of the caliph Mu'awiyah ibn Abi Sufyan (d. 60/680) when he 
refused to execute the Roman hostages under his control after the Roman 
emperor had broken the treaty with the Muslims by executing the Muslim 
hostages he held. 259 It is worth pointing out here that this precedent does not 
mean that hostage-taking as a military tactic is permissible under Islamic 
law. But this precedent refers to a context in which these hostages were 
exchanged between the Muslim caliph and the Roman emperor in order to 
ensure that neither of them would revoke the peace treaty. 
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Similar to the provision of Article 82 of the Geneva Convention (IV) 
Relative to the Protection of Civilian Persons in Time of War, 260 the jurists 
agree that, during the prisoners’ captivity or enslavement, members of the 
same family should not be separated; children should not be separated 
from their parents or grandparents or siblings. 261 

The jurists also discussed the legal effect of captivity or enslavement on 
the religion of children and the marriage of one or a couple of wedded pris- 
oners, that is, if one or both of them are held in captivity or enslavement. 
If children are captured alone, that is, if neither of their parents is captured 
with them, they are to grow as Muslims. But if children are captured with 
one or both of their parents, then apart from al-Awza'I, the majority of 
jurists agree that they should retain the religion of their parents. 262 

Concerning the effect of enslavement on marriage, the jurists are unan- 
imous that the marriage is dissolved if the wife is captured alone. But if 
the husband is captured alone, then the marriage is not dissolved. If both 
a husband and a wife are captured together then, unlike Abu Hanlfah and 
al-Awza'I, al-Shafi'I, Abu Thawr, al-Layth, and al-Thawri argue that the 
marriage should be dissolved. 263 

Significantly, some jurists discussed what Muslims should do if pris- 
oners cannot be transported to the Islamic territories for logistical rea- 
sons. The Malikl jurists, according to Peters, “state explicitly that enough 
food and other necessities must be left with them, so that they will not 
die of hunger or cold. If this obligation cannot be fulfilled from seized 
enemy property, then the Moslem treasury [{bayt al-mal )] must provide 
for this.” 264 However, al-Shaybani holds that the head of state should kill 
the men and hire transportation for the women and children, 265 although, 
according to another Hanafi jurist Ibn Mawdud, because of the prohibi- 
tion of killing women and children, they should be left to die. His justi- 
fication for not saving their lives is that the children would grow up and 
fight against the Muslims, while women produce children who will also 
grow up and fight. 266 

These three juristic opinions are significant in some aspects. Peters 
here gives only the Malikl jurists’ opinion, which shows the Malikl ethi- 
cal stance, while Johnson refers only to al-Shaybani’s opinion, thanks 
to Khadduri’s translation of al-Shaybani’s work. Ibn Mawdud’s opin- 
ion, which could easily be argued to be un-Islamic, is not referred to, at 
least by Peters and Johnson. This raises the question of which of these 
three opinions, for example, represents the Islamic position, not to men- 
tion the possible existence of other opinions. The conclusion is that these 
opinions, which are scattered throughout the corpus juris of individual 
Muslim jurist-scholars, makes it almost impossible to cover all the juridi- 
cal opinions on many issues. But more importantly, the crucial point here 
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is the grounds upon which these jurists advocated their opinions, which 
are clearly based on pragmatic, political concerns about winning the war, 
not on religious imperatives. This proves that the portrayal of the bulk 
of the jurists’ opinions and judgments as unchangeable holy laws, that is, 
shari 'ah, is a fallacy. 


Conclusion 

Laws are not created in a vacuum. All laws originate in a particular time 
and context and aim to create and/or regulate specific conduct in order to 
achieve specific objectives. The time and situational factors explain the 
change of focus of both Muslim and Western scholars from the Islamic 
jus in bello to the Islamic jus ad bellum, and vice versa, throughout his- 
tory. Classical Muslim jurists focused on the Islamic jus in bello because 
they wanted to regulate the conduct of Muslims during a period in history 
when war was the normal state of international relations unless a peace 
treaty was concluded between its members. The modern Muslim world 
has undergone radical changes in its political and legal systems that are 
of no less importance than the changes in contemporary international 
society. Contemporary Muslim scholars have done the opposite of their 
classical predecessors, first, because international society has come to an 
agreement on the prohibition of offensive wars, and, second, because they 
have apparently neglected to focus on addressing the Islamic jus in bello in 
the contexts of modern war, because the dictates of international law and 
the Geneva Conventions and their additional protocols satisfy the same 
objectives as those of Islamic law. 

But the case of Western scholars appears to be more interesting than 
that of their Muslim counterparts. In fact, Islamic law has not received 
adequate interest in Western scholarship. Moreover, as one of the major 
legal systems of the world, and possibly in the area of Islamic family law 
the most widely used legal system in the world, Islamic law has not been 
utilized as a potential contribution to the world legal system. The reasons 
why Western scholars have ignored the Islamic jus in bello and focused on 
the Islamic jus ad bellum are that, first, they have been motivated by the 
desire to explain the reasons for the spread of Islam and the expansion of 
the Islamic state, particularly during the first century of the history of 
Islam. Second, many technical difficulties confront Western researchers on 
Islamic law because this area is linked to other disciplines, such as Islamic 
history and Quranic studies. Third, the lack of works in European lan- 
guages adds to the difficulties in the area. Fourth, and more importantly, 
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studying the Islamic law of war entails examining the nature of the process 
of forming it. 

This study of Islamic jus in bello, it is hoped, has cleared some of the 
misunderstandings about the Islamic jus ad bellum. Jihad has usually been 
portrayed in Western literature as a holy war to convert non-Muslims 
by the sword, or as a war to universalize the rule of Islam and plunder, 
let alone the claim that it was to pursue sex. This study of the Islamic jus in 
bello has indicated that the strict prohibition against targeting enemy non- 
combatants, including clergy, on the one hand, and the protection granted 
by virtue of the system of aman to non-Muslim enemy combatants and the 
citizens of enemy states who desire to enter the Islamic state, on the other, 
disprove the claim that jihad is a holy war to convert by force or kill infi- 
dels. If that were the case, Muslim soldiers would have exterminated their 
enemy combatants, prisoners of war or musta’mins, or stipulated their con- 
version to Islam as a condition for granting them aman. In addition, the 
mere fact that Islam accepts the payment of th cjizyah from non-Muslim 
citizens living in the Islamic state undermines the claim that the aim of 
jihad was to force non-Muslims to convert to Islam. 

The protection granted to the possessions of musta’mins during their 
stay in the Islamic state and the stipulation that these possessions should 
be repatriated if they die or, for some jurists, if they are killed while fight- 
ing against the Islamic state, to their heirs or the state authorities in their 
home countries refutes the claim that plunder was a justification for jihad. 
The justifications and stipulations given by the jurists for the permissibil- 
ity of Muslim soldiers to eat and give fodder to their animals using enemy 
property indicate the sanctity of enemy property. However, after the ces- 
sation of hostilities, seized enemy property becomes the spoils of war in 
accordance with the tradition of war of that time. 

Moreover, the claim that jihad was used as an instrument for the univer- 
salization of Islam or Islamic rule is based on one of two false premises: that 
Islam was spread by force or by “economic desires,” 267 such that jihad, in 
the sense of military offensives against non-Muslims, was a tool for ensur- 
ing that the message of Islam was conveyed, as explained in the previous 
chapter. The resort to acts of hostility came only as a third option after the 
non-Muslims’ refusal to accept Islam or enter into a treaty with the Islamic 
state to maintain their religion and peaceful relations with the Islamic state 
in return for the payment of th cjizyah, or other arrangements. This con- 
ception of jihad as a militarized mission was dictated by the surrounding 
paradigm of international relations during the specific period in history in 
which it was maintained. This is why modern Muslim scholars maintain 
that jihad in the form of militarized missions “has become obsolete” 268 and 
jihad at present should therefore take the form of conveying the message 
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of Islam via the Internet, the mass media, and any other audio or written 
means of propagating it. 269 

The failure in the West to study the nature of Islamic law and the 
process of Islamic legislation has led to the common misconception 
in Western literature that Islamic law, shari'ah, is simply a divine and, 
therefore, unchangeable law system. This is perhaps what 'Abd al-Razzaq 
al-Sanhuri (1895-1971), described as “Undisputedly the master re-builder 
of Arab law in the twentieth century,” 270 meant when he noted that some 
orientalists have assumed that shari'ah is rigid and unchangeable because 
they are historians and not jurists. 271 In fact, the functionalism and prag- 
matic nature of the law, which characterized the jurists’ discussion of the 
Islamic in bello, proves that labeling the Islamic law of war in general as 
divine law is fallacious. 

Muslim jurists operate in a framework that consists of three factors: the 
sources and objectives of the law, on the one hand, and the methodologies 
for pronouncing on the laws, on the other. Studies of Islamic laws should, 
as this chapter attempts to do, indicate these three factors in relation to 
all Islamic rulings. This helps outsiders, not only non-Muslims but also 
Muslims who are not involved in the process of pronouncing on Islamic 
laws, to understand the objectives and, thus, the changeability of some of 
the laws. 

But the main characteristic of the Islamic jus in bello is that most 
Islamic rulings are interpreted, deduced, or made by individual, inde- 
pendent jurist-scholars. Their various interpretations of the intentions of 
the Islamic sources, and their different ways of relating their respective 
interpretations to changing situations, result in the majority of Islamic law 
developing into contradictory laws, as illustrated earlier. It is also worth 
adding here also that part of Islamic law is hypothetical, in the sense that 
some jurists, mainly of the Hanafl school, imagined specific situations and 
advocated Islamic rulings for them. 

The emergence of such contradictory juristic rulings should have led 
Muslim jurists to discuss their application in war situations, particularly 
since the objective of Islamic international humanitarian law is to regulate 
the conduct of Muslims during hostilities but, surprisingly, the jurists did 
not discuss this issue. The fact that they were satisfied with simply col- 
lecting contradictory rulings, and even sometimes reporting contradictory 
rulings attributed to the same jurist, and at most advocating or endorsing 
certain of them, indicates that the jurists were presenting a spectrum of 
Islamic juristic rulings rather than specifying the way in which they should 
be applied. 

These laws cease to be valid if they do not achieve their objectives. If a 
situation changes, the law should change in such a way as to achieve the 
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result that was originally intended. This is a juristic principle that the clas- 
sical jurists call al-hukm yadur mda al-’illah (the ruling evolves with the 
effective cause). 272 Moving from theory to practice, this inevitable process 
of adapting Islamic rulings to different situations or making Islamic laws 
for new situations requires a body of jurists to exercise the ongoing process 
of ijtihad. At present, the Muslim world has tended to exercise collective 
ijtihad} 11 ’ Several juristic research and fatwa councils and departments 
have been established for this purpose throughout the Muslim world, 
Europe, and North America. 

All these attempts to exercise collective ijtihad have been addressing 
issues of contemporary concern to Muslims, including the emergence of 
Muslim minorities living in the West. But “for about a century” 274 some 
voices have expressed concern that, in the light of the current world situ- 
ation and in the interests of Muslims, it is necessary to codify and renew 
Islamic juristic rulings (fiqh) to form a body of Islamic law collected from 
all the different schools of Islamic jurisprudence. 275 This codification 
would ensure the applicability of Islamic law as a legal system that can be 
enforced by the state. 276 These voices echo the second/eighth-century call 
by Ibn al-Muqaffa' (d. 139/756) for the codification of a body of Islamic 
law. 277 However, Joseph Schacht anticipated the failure of such attempts 
to codify Islamic law. He claimed that “traditional Islamic law. . .is by its 
nature incompatible with being codified, and every codification must sub- 
tly distort it.” 278 However, it is interesting to add here that, under the spon- 
sorship of the United Nations Development Programme, the Republic of 
the Maldives, a small Muslim country located in the Indian Ocean with 
a constitutional democracy, commissioned professor Paul H. Robinson, a 
leading world specialist in the codification of criminal law, to draft its first 
codified penal law on the basis of the shari'ah. 279 

It should be mentioned here that the reason for the survival of Islamic 
law throughout the centuries and for the increasing calls among some 
Muslims for the applications of Islamic law 280 is that Muslims have will- 
ingly resorted to applying to themselves Islamic laws chosen from among 
the various schools of law. This is especially the case where Muslim indi- 
viduals apply Islamic laws to their own situation in the areas of acts of 
worship, morality, family law, and financial transactions. But, in the 
light of the growing calls for, and resort to, Islamic law among Muslims, 
on the one hand, and the tendency among Western scholars to attribute 
the behavior of Muslims to Islam, on the other, it stands to reason that, 
if Islamic law is to be enforced or rightly judged, Muslims must codify 
an enforceable body of Islamic rulings. Moreover, in the area of Islamic 
international humanitarian law, it is illogical to expect Muslims to enforce 
contradictory rulings. The enforcement of Islamic laws therefore requires 
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contemporary Muslim jurists to draw up Islamic codes of law, drawing 
on the contradictory rulings advocated by the individual Muslim jurist- 
scholars throughout history. In many cases, current situations, which 
are no longer those of the classical jurists’ time, will force contemporary 
Muslim jurists to modify the classical rulings or give new ones, but on the 
basis of the same Islamic methodologies and objectives as those pursued by 
their classical predecessors. 

This chapter has shown that the classical Muslim jurists’ discussions 
of the issues presented by war in their time indicate that their overarching 
concern was the fear of taking the life of enemy noncombatants, even as 
collateral damage. Their discussions of the issues of human shields, night 
attacks, and weapons show a striking concern not to bring about the indis- 
criminate killing of innocent noncombatants during military operations 
between the army of the Islamic state and the army of the enemy, not- 
withstanding the limited destructive ability of their primitive weaponry. 
It is evident that the classical jurists developed a full-blown doctrine of 
noncombatant immunity based on specific Islamic sources and aimed at 
regulating their specific war contexts. They developed a complete set of 
rules to regulate the major issues treated in the Geneva Conventions and 
their additional protocols. 

It may be concluded that ignoring the dictates of Islamic laws on the 
conduct of Muslims in war and regarding acts of terrorism committed 
by bands of Muslims as Islamic is doing a major injustice to Islamic law. 
Indeed, the name of Islam has been one of the main victims of this phe- 
nomenon. These terrorist acts have targeted Muslims in Muslim countries, 
as well as non-Muslims. In the light of the discussion in this chapter of the 
regulations of the use of force in Islamic law, it becomes clear that terror- 
ist acts, such as blowing up aeroplanes, buses, and trains and thus killing 
innocent civilians, beheadings, kidnapping journalists, and humanitarian 
aid workers are totally prohibited in Islam, let alone the fact that these acts 
are committed by clandestine organizations. Hence, the mistake of consid- 
ering such terrorist acts as Islamically motivated or permitted undermines 
efforts to tackle this worldwide strategic problem, a fact that has recently 
been recognized by the British government, somewhat earlier than the 
U.S. administration. 281 First, Muslims consider these actions as attacks 
that distort the image of their religion. Second, and more importantly, it 
distracts attention from tackling the root causes of these terrorist acts, as 
argued in the next chapter. 

In fact, a few Western scholars and governments have recognized the 
importance of consulting the shari'ah and Muslim scholars as valuable 
sources in the fight against terrorism, 282 a historic and strategic shift in the 
West’s longheld view that Islam breeds violence. David Aaron Schwartz 
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concludes that “The Shari ’ah provides a genuine, workable framework for 
countering international terrorism . . . Islamic law coordinates, integrates 
and legislates against that which Western jurists have so far failed to con- 
trol. The Shariah is a resource the West must no longer overlook.” 283 To 
mention an example, the United States had already overlooked the role 
of Islamic law before Schwartz published these words. Unfortunately, it 
apparently ignored the advice of Judge Christopher Gregory Weeramantry, 
judge of the International Court of Justice (1991-2000), to the U.S. Task 
Force handling the hostage crisis in Iran to research Islamic law regard- 
ing this issue. Judge Weeramantry explains that had the U.S. authorities 
cited the immunity granted to diplomats under Islamic law, it would have 
helped to resolve that crisis. 284 

The denunciation by Muslim religious authorities of terrorist acts as 
Islamically forbidden could help to curb the phenomenon of terrorism 285 
and convince some of the perpetrators that what they are doing is strictly 
prohibited according to the dictates of their religion. In fact, some projects 
have already been established for this purpose by Muslim and Western 
governments. In conclusion, Islam is, and effectively can be, a part of the 
solution, and the problem should not be complicated by the accusations, 
made by some, that it is to blame for a complex phenomenon with politi- 
cal, regional, and historical dimensions. 



Chapter 5 


Internal Hostilities and Terrorism 


Introduction 

The Muslims’ hijrah (flight) from Mecca to Medina in 622 provided the 
first opportunity for Muslims to enjoy freedom of religion as a community 
and to be able to face the common challenges confronting them. Thus, it is 
no wonder that this incident marks the beginning of the Islamic calendar, 
which is called in Arabic al-taqwim al-hijri (the hijri calendar). 1 After the 
Prophet’s arrival in Medina, he founded a state in this oasis and referred 
in the Constitution of Medina to some of the economic, judiciary, and 
military aspects of this state. No less importantly, this Constitution makes 
both the Muslim and non-Muslim citizens of this state, particularly the 
Jewish community, one single ummah (nation) and stipulates that both 
the Jews and the Muslims should defend Medina in the face of any foreign 
aggression (see chapter one). It should be added here that there are no 
reports of internal hostilities taking place between the Muslims during the 
Prophet’s lifetime. 

On the day after the Prophet’s demise in 11/632, a group of the lead- 
ing figures in the Muslim community, later to be called in Islamic juris- 
prudence ah l al-hall wa al-'aqd, gathered in a place called Saqifah Bani 
Sa'idah to choose the head of state who would succeed the Prophet. After 
some deliberations and negotiations, they chose Abu Bakr (d. 13/634). 2 
Abu Bakr’s early challenge was to deal with the first instance of domestic 
war between Muslims in the history of Islam. But what is also important 
here is that, since the establishment by the Prophet of a state in Medina, 
Muslims remained politically unified by an Islamic identity under one or 
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more leaders in one form or another until the abolition of the Caliphate on 
March 3, 1924. 3 According to the jurists, the main duties of the Muslim 
head of state include the protection of the religion of Islam and the inter- 
ests of the nation, as well as the initiation of war. 4 Hence, Muslim jurists 
agree that appointing a head of state is a fard kifayah (a collective duty on 
the Muslim nation). 5 

On the basis of specific precedents in the early Islamic history, jurists 
give four methods for choosing the head of state: first, choosing the head 
of state by ah l al-hall wa al-'aqd and the general public, following the 
precedent of the appointment of the first caliph, Abu Bakr (r. 632-634); 
second, designation of the head of state by his predecessor, on the basis 
of Abu Bakr’s designation of his successor, the second caliph 'Umar ibn 
al-Khattab (r. 634/644); third, choosing the head of state from a num- 
ber of candidates nominated by the previous head of state, as happened 
in the case of the appointment of the third caliph, 'Uthman ibn 'Affan 
(r. 644-656), who was chosen from among six candidates nominated by 
the second caliph; and, more importantly here, fourth, the usurpation of 
power or coup d’etat, for which the precedent is the coup by 'Abd al-Malik 
ibn Marwan (r. 685-705) against 'Abd Allah ibn al-Zubayr 6 (d. 73/692), 
who was killed in battle in 73/6927 

On the one hand, the jurists agree that, once a head of state is chosen or 
successfully manages to establish himself as the ruler, even through usur- 
pation and the use of force, then obedience to him becomes an obligation 
and rebellion against him is impermissible. 8 Here, the Qur an (4:59) and 
several hadlths are quoted in support of obedience to the established ruler 
and prohibition of rebellion against him. 9 On the other hand, on the basis 
of the same Quranic verse (4:59) and hadlth, Muslims are unanimous that 
a command contrary to the dictates of the shari'ah is not to be obeyed. 10 
According to a hadlth: “There is no obedience to a human being in a [mat- 
ter which involves] disobedience to Almighty God.” 11 

This chapter will consider the various kinds of internal hostilities 
referred to in Islamic law in order to answer the following questions: (1) 
does Islamic law, on the one hand, give the Islamic state authorities the 
right to use force against its citizens if they disobey the commands issued 
by the authorities or, generally, in any other case? The answer to this ques- 
tion will indicate the degree of in/tolerance the Islamic government should 
show in dealing with its opponents. On the other hand (2) does Islamic 
law permit Muslims to rebel against the ruler/s of the Islamic state and to 
use force to change their government if, for example, they are ordered to 
comply with a command contrary to the dictates of Islam or, generally, in 
any other case? If the answer to any of these questions is in the affirmative, 
then (3) what are the justifications of both the Islamic state authorities 
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and its citizens for the resort to war against each other? (4) What are the 
Islamic laws that regulate the conduct of both the Islamic state army and 
the rebels during war? (5) To what extent do these laws that regulate the 
conduct of Muslims during such a domestic war differ from the laws that 
regulate the conduct of the Islamic state in international armed conflicts, 
that is, war with the ddr al-harb, discussed in chapter four? After examin- 
ing the Islamic justifications for the use of force and the laws that regu- 
late the conduct of Muslims in both international and internal conflicts, 
this book will investigate (6) whether classical Muslim jurists treat the 
issues of international and domestic terrorism. If the answer is yes, then 
(7) what constitutes an act of terrorism according to Islam? And, last but 
not least (8) what is the punishment for terrorists and their accomplices 
under Islamic law? 


Internal Hostilities 


Classical Muslim jurists treat four different kinds of internal hostili- 
ties: (1) Fighting against al-bughdh (rebels, secessionists); (2) against al- 
muhdribunlquttd' al-tariq (bandits, highway robbers, pirates); (3) against 
ahl al-riddah (apostates); and (4) against al-khawdrij (roughly, violent reli- 
gious fanatics). 12 Rulings concerning the use of force against bughdh and 
muhdribun are based on the Quran and, probably partly for this reason, 
are discussed in somewhat more detail compared to the other two kinds 
of internal hostilities — mentioned by the jurists only in passing — which 
are based on certain precedents in the first four decades after the Prophet’s 
demise. Clearly the attention paid by the jurists to the first two kinds of 
war is due particularly to the potential harm such hostilities cause to the 
stability and security of the Muslim community. Therefore, the use of 
force against bughdh and muhdribun are the subject of discussion in this 
chapter, first, because they satisfy the purposes of this book and, second, 
because they are the principal kinds of domestic armed conflicts treated 
in Islamic law. 

Concerning war against apostates, some jurists refer to fighting against 
apostate groups because of the unique incidents of fighting waged by the 
first caliph against certain Arab tribes who refused to pay zakdh shortly 
after the Prophet’s demise. 13 It should be added here that these tribes did 
not renounce Islam, but, on the basis of their interpretation of a certain 
Quranic pronouncement (9:103), argued that after the Prophet’s demise 
they were no longer bound to pay zakdh , 14 Concerning fighting against 
apostates, al-Shafi'I briefly states that if a group apostatizes and engages 
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in fighting, then the laws of war against ahl al-harh, that is, international 
wars, apply to them. 15 

As for war against al-khawdrij, the word al-khawarij refers to a group of 
Muslims who emerged during the reign of the fourth caliph, 'All ibn Abi 
Talib (r. 656-661). They are defined by the jurists as a group of Muslims 
who believed it to be permissible to attack the lives and property of not 
only Muslim rulers, but also ordinary Muslim citizens, on the basis of a 
religious interpretation. They held that some of the Companions of the 
Prophet and Muslims who committed a major sin were unbelievers. As for 
the rules of fighting against them, while the majority of the jurists main- 
tain that they are to be treated as rebels, some Hanball jurists hold that 
they are to be treated as apostates. 16 

War against al-Bughah 

Literally, the noun baghy means injustice or transgression. Hence, the 
bughdh (sing, baghi) are given this name because of their injustice and 
transgression, 17 which is manifested in their resort to violence in order 
to overthrow the ruler, secede from his rule, or refuse to comply with an 
obligation. However, some Shafi'I jurists point out that the term baghy 
here is not a derogatory one. Despite the fact that their justification for 
rebellion is invalid from the perspective of the majority of Muslims, clas- 
sical Muslim jurists explain that the bughdh are excused because, from 
the perspective of the bughdh, they think that their actions are justi- 
fied. Moreover, the condemnation of the bughdh in some hadlths and 
in the opinions of some jurists applies only to those who cannot really 
be defined as bughdh, that is, those who do not have a just cause, power, 
or leadership. 18 Put differently, Ibn Taymiyyah (d. 728/1328) adds that 
the term bughdh does not mean that the rebels have committed a sin, 
or that they are sinners, but fighting against them is permitted in order 
to prevent their harm ( li-daf dararihim ) to security and stability. 19 
Nonetheless, according to Khaled Abou El Fadl “the traditional Hanafl 
position maintained that the rebels are sinners while the traditional 
Hanbali view disagreed.” 20 

The technical definitions given by the jurists of the four schools iden- 
tify the bughdh as: 

a group of Muslims that possesses some power and organization ( shawkah , 
man ah, fay’ah) and that gathers, under the command of a leader, to fight 
against a just ruler claiming, whether rightly or wrongly, that they have a 
ta’wil (just cause, plausible interpretation) for their rebellion, secession or 
non-compliance with an obligation. 21 
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In fact, jurists of the different schools, and even within the same school, 
phrase their definitions differently and omit or emphasize one or more of 
the essential parts of this definition. For example, most of the jurists stipu- 
late that for a group to qualify as bughdh, they should have a leader, 22 while 
the Hanball jurist al-Buhuti (d. 1051/1641) does not make this stipula- 
tion 23 and some others do not refer to it at all. Also, while some jurists 
define the bughdh as a group who fight against a just ruler, a few maintain 
that such a group are bughdh even if they fight against an unjust ruler, 
and others are not specific on this point. The issue here is that the varying 
definitions affect who do and who do not qualify as bughdh and hence the 
treatment they should receive, as discussed later. 

A few jurists confuse the bughdh with the khawarij , 24 but one of the 
main differences between them is that the bughdh fight only against the 
ruler and his army, unlike the khawarij, who indiscriminately attack all 
Muslims, civilians or otherwise. 25 This confusion is presumably caused by 
the similarities in the historical circumstances in which these two catego- 
ries originated, since they both arose during the reign of the fourth caliph. 
Indeed, certain precedents in early Islamic history serve as one of the main 
sources for discussion of both international and internal conflicts in Islam. 
Al-Shafi'I illustrates this point when he indicates that he derived the rules 
for fighting against polytheists from the Prophet, rules for fighting against 
apostates from Abu Bakr, and rules for fighting against rebels from 'All ibn 
Abi Talib. 26 The importance of these early precedents is particularly clear 
when it comes to the law of rebellion, more than any of the other forms of 
armed conflict discussed in Islamic law. 

However, with regard to the scriptural basis for the law of rebellion, the 
jurists refer only to the following verse: 

And if two parties of the believers fight each other, then bring reconcilia- 
tion between them. And if one of them transgresses against the other, then 
fight against the one who transgresses until it returns to the ordinance of 
God. But if it returns, then bring reconciliation between them according to 
the dictates of justice and be fair. Indeed God loves those who are fair. 27 

According to the Tafiir literature, exegetes explain that the occasion of rev- 
elation of this verse relates to one of two brawls or fights between a handful 
of Muslim individuals using hands, sticks, and shoes. 28 Apparently, no 
casualties were reported in either of these two incidents. The interesting 
point here is that this verse, which relates to such a small incident, serves 
as the scriptural basis for rulings on rebellion, secession, and war between 
Muslim countries. In fact, this is the verse upon which Muslim scholars 
advocate that it is permissible for Muslim countries to go to war against 
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Iraq — another Muslim country — in order to liberate Kuwait from the 
Iraqi invasion (August 1990-February 1991). 29 This doubtless exemplifies 
the jurists’ tendency to regulate their contexts according to the Quranic 
injunctions addressing such or similar contexts. 

It is worth adding here that jurists of the different schools treat the law 
of rebellion under different chapters: The Hanafl 30 jurists treat it under the 
chapters of Siyar or Jihad, while the Shafi'Is 31 treat it as a separate chap- 
ter. Surprisingly, both the Malikl 32 and Hanball 33 jurists treat it under 
the chapter of Hudud. Hudud (sing, hadd) refers to the category of pun- 
ishments for crimes specifically prescribed in the Qur an or the hadlth. 
Hudud crimes fall under the category of God’s rights, that is, society’s 
rights. 34 Thus, it is surprising that some of the Malikl and Hanball jurists 
unjustifiably include baghy among the hudud crimes, which are: (1) forni- 
cation/adultery; (2) unproved accusation of fornication/adultery; (3) wine 
drinking; (4) theft; (5) birabab-, and (6) apostasy. 35 The intriguing ques- 
tion here is why these Malikl and Hanball jurists treat the law of rebellion 
under the category of hudud crimes particularly since the Quranic verse 
mentioned earlier does not specify any punishment for the act of rebellion, 
let alone the fact that the act of rebellion is not criminalized in Islam, as 
explained here. Considering a possible answer to this question and finding 
the answers to the first three questions raised in the introduction of this 
chapter require examining the classical jurists’ opinions on the permissibil- 
ity of rebellion in Islam. Answers to all four questions can be sought in the 
jurists’ opinions on this issue. 

Is Rebellion Permissible in Islamic Law ? 

At the outset, it is worth noting that, first, classical Muslim jurists do not 
directly raise the specific question: Is rebellion permissible in Islam? So no 
direct or an easy answer to this question is given by the jurists. Second, 
Abou El Fadl, in his pioneering work on the area of rebellion in Islamic 
law, repeatedly affirms that the Islamic classical juristic rules on rebellion 
have been “ignored” in both outsider and modern insider scholarship. 36 
However, in the scant discussions of this question in Western literature, 
certain renowned scholars have given rather clear-cut and simple, yet 
different, answers from those of the classical Muslim jurists considered 
below. 

Fazlur Rahman claims that Islamic law “prohibits rebellion under almost 
any condition . . . [thus, he adds that, there is no law] of social or political 
protest against the government in Islam . . . [Muslim jurists, he reaffirms] 
prohibited all uprisings against an established rule.” 37 Likewise, John 
Kelsay writes: “When is rebellion justified? The answer is, almost never.” 38 
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However, Bernard Lewis, simply reiterating Khadduri’s position, 39 claims 
that according to the juristic literature, “it is clear that what the jurists have 
in mind is not an attempt to overthrow the regime, but merely to withdraw 
from it and establish an independent state within a certain territory. In a 
word, their concern is not with revolution, but with secession.” 40 Thus, 
Rahman and Kelsay agree that Muslim jurists virtually prohibit rebellion, 
while Lewis claims, and before him Khadduri’s treatment mainly suggests, 
that the jurists do not even contemplate the permissibility of overthrowing 
the regime. Although Lewis, like Khadduri, restricts the jurists’ discussions 
to secession, he does not explain whether the jurists prohibit it or not. 

Concerning the classical jurists’ answer to this question, as noted ear- 
lier, the jurists agree in principle that once a person assumes the position 
of head of state either by the choice of the people or by usurpation and 
the use of force, it is impermissible for Muslims to rebel against him. But 
giving a satisfactory answer to this question requires referring to a number 
of different cases concerning the head of state that were addressed by the 
jurists. 

First case: if the head of state fulfills the ten duties of his position, explained 
by the jurists, and maintains justice. Unsurprisingly, the jurists are unani- 
mous that there is no need for rebellion against him in this case, even if 
he assumed the position through a coup, because revolting against him, 
the jurists warn, would lead to fitnah, bloodshed, instability, and public 
disorder. 

Second case: if the head of state apostatizes from Islam. The jurists here are 
unanimous that khuruj, rebelling, against the head of state in this case is 
compulsory, Rashid Rida (d. 1354/1935) explains. 41 
Third case: if the head of state becomes physically or mentally unable to 
carry out the duties of his position — if, for example, he becomes insane, 
terminally ill, or if he is captured by enemies. In this case, the head of 
state is to be deposed and a new one is to be appointed in his place. 42 If 
the regime prevents the appointment of a new head of state — bearing in 
mind the jurists’ agreement that it is the collective obligation of Muslims 
to appoint a head of state — it is to be expected that any jurist would call for 
the appointment of a new head of state, even through the resort to force, 
particularly, because all Muslims would be guilty if they remain without 
a head of state. 

Fourth case: if the head of state commands the Muslims to commit a sin or 
do something that absolutely contradicts the shari'ah. According to Abou 
El Fadl, Hanafl and some of the Shafi'I and Malikl jurists permit rebel- 
lion against the head of state based on the Islamic dictum: no obedience 
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in sin. 43 Moreover, Rida asserts that “permitting an act whose prohibition 
is unanimously agreed upon, such as adultery/fornication, wine drinking, 
the annulment of hudud or a law, which God does not permit, is unbelief 
and apostasy.” 44 Therefore, Rida here links this case to the second one. In 
other words, rebellion in this case, according to him, is compulsory. 

Fifth case-, if the head of state is unjust and a tyrant. Only a minority of the 
jurists, including Ibn 'Uqayl, Ibn al-jawzl and al-Juwaynl, and later Rida, 
permit rebellion in this case, but rebellion and the resort to the use of force 
to overthrow the head of state is permitted in this case only after he ignores 
calls to stop his injustice and tyranny. The precedent given by this minor- 
ity of jurists in support of their position in this case is the rebellion of the 
Prophet’s grandson, al-Husayn, against Yazid ibn Mu'awiyah, 45 when the 
former was tragically killed in the battle in Muharram 61/October 680. 
According to this minority, if the ruler commits injustice, destroys the 
rights of Muslims, or does not protect the religion and the interest of the 
Muslim nation, then Muslims are permitted to overthrow him, because he 
is betraying the very purposes for which he was appointed. But according 
to some among this minority, if overthrowing the ruler will lead to fitnah, 
Muslims should apply the juristic principle of “choosing the lesser of two 
evils,” that is, choosing which is the less harmful — the ruler’s injustice or 
suffering the consequences of fitnah and the shedding of Muslim blood. 46 
Although these are reasonably convincing justifications for rebellion, it 
should be reaffirmed here that this position is maintained by only a tiny 
minority among the jurists. Moreover, jurists who refer to the minority’s 
position hasten to add the majority’s denunciation of it. 47 

According to the majority of the jurists, rebellion against the unjust 
ruler is prohibited in this case, even under the justification of the Islamic 
principle of “enjoining good and preventing evil.” Simply, the jurists here 
prefer that Muslims be patient and endure the injustice and tyranny of 
the ruler. Their justification for this position is clear, however. Rebellion 
is prohibited because, if Muslims are permitted to resort to force in order 
to overthrow the unjust ruler and appoint another, this will lead to fitnah, 
bloodshed, and a state of anarchy during which people’s lives and property 
will not be safe. 48 

Thus, the majority of the jurists here base their position on purely prag- 
matic calculations, and disregard the precedent given by the minority of 
the jurists in support of the right of Muslims to overthrow their ruler in 
this case. In accordance with the juristic principle of “choosing the lesser of 
two evils,” the majority of the jurists weighed the damaging consequences 
of rebellion against the ruler’s injustice and strongly advocated, according 
to their calculations, that rebellion against the ruler would lead to more 
catastrophic consequences than his injustice, that is, fitnah, bloodshed, 
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and a state of anarchy. It should be added here that the majority of the 
jurists’ prohibition of rebellion in this case is the result of calculations that 
reflect their genuine concern for the interests of the Muslim nation. In 
other words, the jurists are not giving sanctity to unjust or corrupt regimes, 
specifically since they were mainly independent jurist-scholars whose judg- 
ments here aimed at ensuring the interests of the Muslim nation in accor- 
dance with the Islamic principles. 

Sixth case : more interestingly and significantly, if a person manages to 
overthrow the ruler and establish himself in the ruler’s place through 
the use of force, should he be accepted as the legitimate ruler or should 
Muslims rebel against him? As referred to earlier, the jurists recognize the 
usurpation of power or coup d’etat as the fourth method for the establish- 
ment of the head of state. In other words, the jurists here legitimize any 
de facto ruler who comes to power through a rebellion and prohibited a 
revolt against him. This means that the direct prohibition of rebellion 
against the ruler amounts to indirect permission for any future successful 
rebellion. Moreover, the jurists do not criminalize the act of rebellion and 
even accept and legitimate the authority of the successful rebel, but only 
after it becomes a de facto situation. The rationale for this position is, 
significantly, exactly the same as the rationale put forward by the major- 
ity of the jurists’ for their adamant prohibition of rebellion against the 
unjust ruler. That is to say that rebelling against the rebel who manages 
to overthrow the ruler and to take control of power will lead to fitnah, 
bloodshed, and a state of anarchy during which people’s lives and prop- 
erty will not be safe. 19 

Hence, it is quite evident that the jurists’ overarching concern regarding 
the permissibility of rebellion is the prevention of bloodshed and main- 
taining stability, particularly in the fifth and sixth cases. Remarkably, 
however, the jurists do not raise this concern when it comes to the cases 
in which the dictates of the shari'ah are contradicted, or even merely not 
assuredly protected. For example, in the second and third cases, namely, 
if the head of state apostatizes or becomes permanently unable to carry 
out the duties of the position, obviously there is no assurance that the 
shari'ah is protected, let alone if, as in the fourth case, the head of state 
commands the Muslims to commit something that is absolutely against 
the shari'ah. 

Therefore, in answer to the second question posed at the beginning 
of this chapter, it can be concluded here that, yes, the jurists unreserv- 
edly permit rebellion against the ruler if, first, Muslims are ordered to 
obey a command contrary to the shari'ah, as in the fourth case; second, 
if the ruler does not protect the religion and the interests of Muslims, as 
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in the second and third cases; and, for a minority of jurists, if he does not 
maintain justice or the rights of the citizens, as in the fifth case. Unlike 
the unreserved permission for rebellion in these cases, the majority of the 
jurists take a completely different approach in response to the fifth and 
the sixth cases, where their approach can be characterized as reserved, cau- 
tious, pragmatic, and sometimes indirect. In brief, the jurists’ calculation 
of which is the lesser evil — rebellion against the unjust ruler or endur- 
ing his injustice — reflects these characterizations. Thus, their answer to 
whether Muslims are permitted to rebel against the unjust ruler or not, as 
it is simply and beautifully put by Abou El Fadl, is: “it depends.” 50 That 
is to say, if the good of rebellion outweighs its expected harm, then it is 
permissible, otherwise it is not. 

However, in all cases the jurists’ responses are extremely succinct when 
it comes to the permissibility of rebellion and only a minority of jurists 
touch upon this issue. Some jurists use the terms khal' al-imam or 'azl 
al-imam (deposing the ruler) in reference to situations that do not explic- 
itly indicate whether it is rebellion to overthrow the ruler or a peace- 
ful change of regime that is implied, but in most cases, the jurists use 
both these terms in the sense of overthrowing the ruler. This is made 
all the more clear since they do not explain how a peaceful change of a 
regime might take place or who should be in charge of this task, and it 
must be borne in mind that most of the classical jurists who compiled the 
Islamic juristic rules discussed here lived under the rule of two dynasties 
who came to power through rebellions, that is, the Umayyad Caliphate 
(661-750) and the Abbasid Caliphate (750-1258). 51 In the cases where 
the jurists explicitly mean rebellion against the ruler, they used the term 
al-khuruj 'aid al-imam (literally, coming out against the ruler), that is, 
rebellion against the ruler. This caution about being specific is most likely 
due to the fear of giving any unwarranted or misunderstood justification 
for resorting to the use of force among Muslims. Apparently, this is the 
result of some tragic incidents of civil war among the Muslims in the early 
history of Islam. 

In answer to the first question posed at the beginning of this chapter, by 
the same token, if Muslims are permitted to rebel against their ruler if they 
are ordered to obey a command that violates the shari'ah, then the Islamic 
state authorities a fortiori have the right to use force against its Muslim citi- 
zens if they insisted on violating the shari'ah. The most obvious example 
here is the war waged by the first caliph against certain Arab tribes who 
refused to pay zakdh after the Prophet’s demise. But the interesting part of 
the answer to this question lies in cases where Muslim citizens, or at least a 
group of Muslims, disagree with, and start to challenge, the ruler or other 
government officials on the justness or the legitimacy of a command issued 
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by the state authorities, or on another issue. The term used by the jurists to 
describe the rebels’ disagreement with the state authorities on the justness 
or the legitimacy of a command is that the rebels have a ta’wil (just cause, 
plausible interpretation) concerning a command issued, or a position taken, 
by the state authorities. The answer in this case can be concluded from the 
jurists’ discussions of the Islamic jus in hello addressing the law of fight- 
ing against rebels, discussed later. Significantly, their answer indicates the 
degree of tolerance the Islamic government should show in dealing with its 
internal opponents. Briefly, according to the Islamic regulations on fight- 
ing against rebels, before resorting to the use of force, the Islamic ruler has 
to send an envoy to engage with the rebels in discussions over the justness 
or legitimacy of their ta’wil , that is, their cause for noncompliance with a 
command, or staging a rebellion or secession. In the light of the results of 
the discussions with the rebels, the state authorities either must accept the 
rebels’ demands and annul the command issued by the state and/or correct 
whatever injustices or illegalities have been perpetrated by the state, or else 
resort to the use of force to put down their rebellion if they do not respond 
to the state’s demands. 

Therefore, in answer to the third question set out at the beginning of 
this chapter, whether either Islamic state authorities or Muslim citizens 
can resort to the use of force against each other is covered mainly under 
the following three considerations: first, violation of the dictates of the 
shari 'ah; second, security, stability, and public order of the Muslim nation; 
and third, protection of the citizens’ rights and maintenance of justice. 
On the one hand, the Islamic state may resort to the use of force against 
a group of its citizens under the justification of the latter’s persistently 
violating a shari'ah obligation. On the other, the same justification may 
also apply to a rebellion if the state imposes on the citizens an obligation 
that contradicts the shari'ah. In either case, this justification is based on 
the Islamic dictum: no obedience in sin. Obviously, the Islamic state may 
use force against rebels under the justification of maintaining security, 
public order, and stability, if the rebels resort to violence after the state has 
reached the conclusion that their demands are illegal or unjustifiable. Here 
the jurists unanimously emphasize that the objective of fighting against 
the rebels is not to eliminate them but to bring them into obedience to the 
ruler and thus prevent fitnah and public disorder. 52 It is worth recalling 
here that the majority of Muslim jurists prohibit rebellion against unjust 
rulers under the same justification of maintaining security and public 
order, and the same justification applies to the obligation of the state to use 
force against bandits, highway robbers, and pirates, discussed later in this 
chapter. Concerning the third justification, a minority of jurists permit 
Muslim citizens to resort to violence to change an Islamic government if 
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it has failed to carry out its obligations of protecting Muslims’ rights and 
maintaining justice. 

In the light of the preceding discussion of the permissibility of rebellion 
in Islamic law and the justifications for the use of force by either the Islamic 
state or Muslim citizens against each other, the answer to the intriguing 
question of why the Malikl and Hanball jurists treat the law of rebellion 
under the category of hudud crimes remains unknown. Moreover, the fact 
that Ibn Taymiyyah and some other Hanball jurists maintain that rebel- 
lion is not a sinful act, let alone the Shafi'I jurists who argue that the term 
baghy, the jurists’ technical term for rebellion, is not a derogatory term, 
adds to the mystery of this Malikl and Hanball position. It is to be hoped 
that an answer to this question may still be deduced from the jurists’ dis- 
cussions of the regulations concerning fighting against rebels and, particu- 
larly, if there is any punishment to be imposed on rebels for using force to 
overthrow the regime or secede from its rule. 

Regulations Concerning War against Rebels 

As in their approach to international armed conflicts, the jurists discuss the 
Islamic jus in bello against rebels in considerably more detail than is found 
in their scant discussion of th e jus ad bellum addressing both the Islamic 
state’s and the rebels’ recourse to the use of force against each other. Before 
discussing the regulations for fighting against rebels, the jurists stipulate 
certain conditions needed for a Muslim group to be legally identified or, 
more precisely, qualified as rebels, and thereby treated accordingly under 
the Islamic law on rebellion, popularized in the Western literature by Abou 
El Fadl as Ahkam al-Bughah. Certainly, the reason for stipulating these 
conditions is to make it possible to differentiate the rebels, who are to 
be treated according to a law specific to them, from the other categories 
of Muslims who resort to the use of force such as the khawarij and the 
muhdribun. This is because the rebels are to receive treatment different 
from these last two categories both during and, more importantly, after 
the cessation of fighting. But more importantly, the aim is to regulate the 
recourse to the use of force among Muslims by ensuring that there are 
specific legitimate grounds and not to give a blank check for any citizen to 
use force against the government. 

The jurists generally stipulate the following three conditions for a group 
of Muslims to be treated as rebels: first, the rebels must have shawkahl 
manahlfay’ah, force, power, and organization. However, the jurists do not 
agree on the amount of force or power that the rebels must possess for the 
definition to apply. They attempt to set general broad lines for shawkah in 
terms of the number of rebels and the force they possess. 53 For example, the 
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Shafi'I jurist al-Shirblnl vaguely indicates that shawkah means that rebels 
constitute a large number, 54 while for al-Mirdawi from the Hanball school 
it means that they are not small in number. 55 Some Shafi'I jurists state that 
if a group manages to control a stronghold 56 or a town, 57 this means that 
they have a shawkah, because, if they manage to control a stronghold or a 
town, it indicates that they have a large number of people and/or military 
force. Some jurists stipulate that the rebels must have a leader to fulfill the 
requirement of shawkah?* But the most practical indication is whether the 
state needs to call on the army to put down their rebellion. 59 It is obvious 
from all these different ways of measuring the rebels’ power that what the 
jurists mean is that rebels must be a unified group who have popular sup- 
port for their act of rebellion or secession and that they are unified under 
the command of a leader. 

The significance of the requirement of shawkah is that it indicates that 
the rebels potentially, though not necessarily, have a just cause and there- 
fore, and more importantly, they are not a handful of criminals, violent 
religious extremists, members of a clandestine organization, or terrorists. 60 
Moreover, if shawkah were not a condition for the status of rebels, any 
handful of individuals might resort to the use of force against the govern- 
ment under whatever justification they claim, and escape punishment. 61 
Thus, if a group of Muslims who do not have a shawkah but claim that 
they have a just cause, or vice versa, commit murder or destroy any prop- 
erty during their recourse to the use of force in a rebellion, they will not 
be treated under the law of rebellion. Therefore, importantly, according to 
al-Shafi'i, they will be punished like any other criminal for the crimes they 
commit, 62 while for Abu Hanifah and Ibn Hanbal they are to be punished 
according to the law of hirabah, that is, as highway robbers if they commit 
acts punishable under that law. 63 

Second, the rebels must have a ta’wll, put simply, a justification for the 
recourse to rebellion. This justification relates to what the rebels claim to 
be illegal decisions taken, or any injustice inflicted upon them, by the gov- 
ernment. The rebels’ interpretation or explanation of this justification may 
be based on religious or political grounds or it may simply be a complaint 
of injustice inflicted upon them. 64 It is worth reaffirming here that there 
is sometimes no clear distinction between what is based on religious and 
what is based on purely political considerations and that in many cases 
the religious and political considerations, as well as the dictates of justice, 
overlap in Islamic theory and practice. 

Importantly, the jurists agree that it is not necessary that the rebels’ 
claim regarding illegal or unjust decisions issued by the government should 
be true or valid. Some jurists do stipulate that the rebels’ interpretation 
should be plausible and that if it is blatantly and obviously false, they will 
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not be treated as rebels, 65 but according to the majority of jurists, the mere 
fact that the rebels believe their justification for rebellion to be valid gives 
them the right to recourse to rebellion, provided that the other condi- 
tions are fulfilled. This stance indicates the jurists’ concern not to leave 
the judgment of the validity of the rebels’ justifications for rebellion in the 
hands of their opponents, that is, the state authorities. More importantly, 
the jurists’ leniency, which is manifested in acknowledging the potential 
validity of the rebels’ justifications, is explained by drawing a parallel with 
the mistakes made by jurists. 66 Jurists who make mistakes in their judg- 
ments nevertheless, undoubtedly, do their utmost to reach the right judg- 
ment and obviously, in their own opinion, believe their judgments to be 
right. Likewise, in the opinion of the rebels their justifications for rebellion 
are right, and this is considered by the jurists to be reasonable grounds for 
the right to rebellion, if the other conditions are met. This is despite the 
fact that jurists tend to suggest that rebels’ justifications are likely not to 
be valid, possibly because the rebels’ opinion is still that of the minority. 
But this leniency does not amount to a license for an immediate resort to 
violence because, before the initiation of acts of violence, the state should 
approach the rebels in order to address the causes for which they intend to 
resort to violence so that a potential conflict might be prevented through 
negotiation and reconciliation. 

Significantly, the word ta’wil is specifically used by the jurists here 
because, in one sense, it means “interpretation,” which is used in cases 
where matters are not conclusively and absolutely clear. This means that 
different understandings and interpretations of, or in other words, dis- 
agreements on, such cases are not unwelcome for investigations. Thus, the 
rebels’ disagreement with the government on its allegedly un-Islamic or 
unjust decision is considered by the majority of the jurists as reasonable 
grounds for resorting to rebellion, provided that the rebels have popu- 
lar support, shawkah, because, if shawkah were not required, individuals 
would invent a ta’wil to justify their recourse to violence. On the other 
hand, it stands to reason that if a group of Muslims have a shawkah but 
do not provide a ta’wil for resorting to violence, they will be treated as 
criminals, not rebels. 

Third, there must be an act of khuruj, rebellion against the head of 
state or other state authorities. Some Malikl jurists restrict khuruj to acts 
of rebellion against the head of state alone, while others also include his 
deputy. 67 Khuruj (literally, “coming out against”) means the use of force 
to overthrow the head of state and install another in his place. Here some 
jurists distinguish between using force to overthrow a head of state who is 
appointed in accordance with one of the first three methods of appoint- 
ing the head of state listed earlier, and one who has reached this position 
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through a coup, the fourth method. Al-Nawawl permits rebellion to over- 
throw a head of state who has come to power through a coup, but not if 
he has been appointed by one of the other methods. 68 Al-Nawawl here is 
advocating what is to some extent an equivalent of the world’s increasing 
tendency toward what is nowadays called the prohibition of the violent 
overthrow of democratically elected governments. 69 Other jurists explain 
that if a group attempts to violently overthrow the head of state, not because 
of his injustice but because they claim that they have the right to rule, then 
the head of state has the right to put down their rebellion and the masses 
should support him against such rebels. 70 

Thus, the main point here is that, for an act of khuruj to be treated 
under the law of rebellion, there must be a mughdlabah (conflict, fight- 
ing, use of force), or in the words of the Hanafl jurist Ibn Najim, that 
taking of a town by force. 71 Therefore the rebels, as described by 'Alllsh, 
are al-muqdtilah (the combatants) who use violence against the ruler and 
“therefore, whoever disobeys the ruler without resorting to the use of 
force is not a rebel.” 72 Hence, other forms of disobedience to the ruler, 
such as peaceful or passive disobedience, do not render the ruler’s oppo- 
nents rebels. 73 According to 'Awdah, Malik, Shafi'I, Ibn Hanbal, and the 
Zahiris, the actual use of violence is necessary in order for opponents of 
the state to be classified as rebels, while for Abu Hanlfah they become 
rebels as soon as they assemble in preparation for fighting. It is worth 
noting here that Abu Hanlfah ’s decision is based on purely pragmatic 
military considerations, because if the head of state waits until the rebels 
actually use force, he may not be able to mount a defense against their 
attack. 74 

However, Abou El Fadl argues that for most medieval jurists “a passive 
act of non-compliance” with an obligation qualifies as an act of rebellion 
and is therefore, subject to the law of rebellion. 75 But this argument is not 
supported by what Abou El Fadl claims is the opinion of most medieval 
jurists and so the significance of his insistence on this argument is unclear. 
This argument is based on a false premise because the law of rebellion, 
according to the majority of jurists, applies only once the rebels actu- 
ally use force or, according to Abu Hanlfah, once they assemble to fight. 
Practically speaking, to borrow the example given by Abou El Fadl, “if a 
group of Muslims refuse to pay taxes, this is an act of khuruj (assuming 
that there is a ta’wil and shawka ). There are two options, the state can force 
such a group to pay taxes and not apply ahkam al-bughah. Alternatively, 
the state can force such a group to pay taxes and apply ahkam al-bughah” 76 
Concerning the second option, according to the law of rebellion, the state 
cannot use force against such a group, as Abou El Fadl himself notes, 77 
unless it has determined that the reasons for their refusal to pay taxes are 
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illegitimate and unless the group use violence or assemble for it, as shown 
earlier. 

If the three conditions referred to earlier are met by any Muslim group 
that attempts to use violence to overthrow the ruler, or to secede from 
his rule, or to reject the application of the law, the ruler should send an 
envoy to ask them the reasons for their rebellion. If the rebels prove that 
an injustice has been inflicted upon them, the state should remove the 
injustice, and if they have any disagreement with or misunderstanding 
about one of the ruler’s commands or positions, the state should clarify 
the misunderstanding and explain its position to the rebels. If the rebels 
still insist on resorting to force after the injustice has been removed and 
the state’s position clarified, the rebels should be advised to abandon their 
determination to use violence and to return to being obedient to the ruler. 
It is interesting to note here that some jurists add that if the rebels pay no 
heed to this advice, the state should call on them to attend a munazarah, 
a public debate, to determine who is right and who is wrong. If the rebels 
reject all these procedures, they should be warned that the state will use 
force to put down their rebellion. Finally, if all these attempts to prevent 
potential civil conflict peacefully through this process of negotiation and 
reconciliation fail, the state is left with no option but to use force to put 
down the rebellion after the rebels initiate acts of violence, according to the 
majority of the jurists, or, according to Abu Hanlfah, once they assemble 
to fight. 78 

If the rebels ask the ruler to give them a period of time to reach a deci- 
sion about whether to resort to the use of force or to cancel their plans for 
rebellion, the decision should be left to the discretion of the ruler. If the 
ruler believes that the rebels are sincere in asking for this period of time 
so that they can reconsider their decision, he should give them the period 
of time they have asked for, but if the ruler believes that asking for this 
period of time is a strategy so that they can regroup or have more time to 
receive military reinforcements, the ruler should not give them this period 
of time. 79 

It is interesting to note here that this Islamic process of prevent- 
ing a potential civil conflict coincides in some respects with the current 
international approach to resolving civil conflicts through negotiation 
and reconciliation, as Kirsti Samuels explains in her case study of the 
almost decade-long civil conflict in Sierra Leone that began in 1991. 80 
Nevertheless, significantly, the classical jurists give two different reasons 
for obligating the Islamic state to follow this peaceful approach in resolv- 
ing civil conflicts: first, this is what the Qur’anic verse (49:9) dictates and 
second, this is the approach followed by the fourth caliph, 'All ibn Abi 
Talib, in resolving civil conflicts during his reign, namely, the battles of 
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al-Jamal 36/656 and al-Nahrawan 38/ 658. 81 These reasons exemplify the 
importance of the scriptural basis and early Islamic precedents in formu- 
lating Islamic laws. 

In answer to the fourth question posed at the beginning of this chapter, 
if a military confrontation with the rebels becomes inevitable, the Islamic 
state army must abide by the rules regulating this kind of domestic con- 
flict. It is striking to note that the jurists tend to apply these rules to the 
conduct of one party to the conflict, the Islamic state army, but not to 
the other, the rebels. In other words, the jurists fail to include the rebels 
in the obligation to follow these rules and neither do they develop any 
particular set of rules to regulate their conduct during the war, unless the 
jurists mean to imply that the rebels too are expected to abide by the same 
rules as the state. In their discussions of the Islamic jus in bello governing 
war against rebels, classical Muslim jurists address the main issues treated 
under the regulations governing international armed conflicts, discussed 
in chapter four. The main difference between the laws governing interna- 
tional wars and those that apply to internal hostilities, particularly in this 
instance war against rebels, is a number of laws relating to postwar issues, 
such as the liability of the rebels for the destruction of lives and property, 
the collaboration of the rebels with the dar a-harb, and the taxes collected 
and judgments passed by the rebels during their secession or control of a 
town or a village. 

Noncombatant Immunity 

As with the rules of international armed conflicts, the jurists agree that 
noncombatants accompanying the rebels during war operations, such as 
women, children, the aged, the wounded, and the blind, cannot be target- 
ed. 82 But if, for example, women, farmers, or slaves engage in the fighting, 
they can be targeted, exactly as in international armed conflicts. 83 As for 
the rebel fighters, the Shafi'I and Hanball jurists maintain that they can 
be targeted only when they are actually fighting ( muqbilin ), that is, when 
they are attacking. In other words, the “rebels could not be pursued if in 
rout” 84 or if they are escaping ( mudbirin ). Hence, if the rebels lay down 
their arms, escape from the combat, or are in any other hors de combat 
situation as a result, for example, of being injured or captured, they can- 
not be killed. 85 It is only if these rebels, in the words of the Hanafl jurists, 
join another group in order to continue the fighting or, in the words of 
the Malikl jurists, constitute a danger to the state army that they can be 
pursued and/or killed. 86 

Concerning the rebels’ collaboration with the dar a-harb, some Shafi'I 
jurists advocate that if a part of the dar a-harb that has a peace treaty with 
the Islamic state collaborates with the rebels and fights alongside them 
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against the Islamic state, this revokes the peace treaty. 87 Moreover, if the 
rebels conclude a treaty granting Oman, quarter, and safe conduct with 
the dar al-harb on condition that the latter will support the rebels in the 
fighting against the Islamic state, this treaty will be binding only on the 
rebels and not on the Islamic state. But if the rebels conclude such a treaty 
without stipulating the military support of the dar al-harb in the fighting 
against the Islamic state, the treaty is binding on both the rebels and the 
Islamic state. 88 

Indiscriminate Weapons 

The jurists’ discussions of the use of weapons in war against the rebels 
address solely the permissibility of the use of indiscriminate weapons such 
as mangonels (a weapon for catapulting large stones), 89 fire, flooding, and 
poisoning. This reflects the same concern shown by the jurists in their 
discussions of the use of weapons in war against non-Muslims, discussed 
in chapter four. The main concern of the jurists’ discussions of the use of 
weapons in both domestic and international conflicts is the risk to the lives 
of noncombatants through the use of such indiscriminate weapons. Here 
the jurists are divided into three groups concerning the permissibility of 
using these weapons in military actions against rebels. First, the Shafi'I 
jurists prohibit them. 90 Second, the Hanball jurists also prohibit them, 
except in cases of military necessity 91 or in reciprocity. 92 Third, the Hanafi 
and Malikl jurists permit the use of indiscriminate weapons, although 
some Malikl jurists add that this permission is valid only if there are no 
women or children among the rebels. 93 

It is worth adding here that the jurists of the four schools unanimously 
agree that it is not permitted for the state army to use weapons confiscated 
from the rebels to fight against them, except in cases of dire military neces- 
sity. 94 The Hanafi jurist 'Ala al-Dln al-Kasanl (d. 587/1191) explains that 
confiscated weapons are the property of the rebels and, therefore, the state 
has no right to use them except in cases of military necessity, 95 unlike 
weapons and property seized from non-Muslims in international armed 
conflicts, which become spoils of war. But in any case, whether the state 
army uses the rebels’ weapons in cases of military necessity or not, these 
weapons and any other property confiscated from them during the war 
must be returned to them after the cessation of hostilities. 96 

Therefore, despite the limited destructive capacity of the aforemen- 
tioned primitive indiscriminate weaponry, the jurists’ discussion of these 
weapons proves that their overarching concern is protecting the lives of 
innocent civilians. With the exception of the Hanafis, the jurists com- 
monly agree on the prohibition of the use of these indiscriminate weapons 
against rebels. But the point here is that the Hanafi position, which breaks 
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the consensus of the jurists on this issue, can be exploited to sanction the 
use of modern indiscriminate weaponry, which can have catastrophic 
consequences for the civilian population. This example, which typifies 
the disagreement of the jurists with regard to the larger part of Islamic 
law, underlines the importance of the current calls for the codification of 
Islamic law and the need for the exercise of continuous ijtihad to take into 
consideration the different and ever changing world contexts when Islamic 
rulings are pronounced. 

Prisoners and Hostages 

Only some jurists of the Hanafi school give the ruler permission to either 
execute detained rebels or keep them in detention for as long as the reb- 
els still have a shawkah, that is, for as long as they constitute a danger 
to the state army, 97 but they do argue that it is preferable that rebels are 
kept in detention until after the rebellion comes to an end. 98 The remain- 
ing majority of jurists maintain that after the cessation of hostilities, the 
captured rebels “could not be executed”; 99 they must be unconditionally 
released, although some still stipulate that they should be released only 
after the rebels no longer have a shawkah. 100 This means that no trials or 
punishments await the rebels after the cessation of hostilities; in fact, the 
jurists make it clear that the rebels are simply to be set free. 101 Moreover, 
some Shafi'I jurists add that if the dar al-harb captures and, consequently, 
enslaves a group of Muslim rebels, it is the Islamic state’s obligation to fight 
the rebels’ captors until they are liberated, provided that the Islamic state 
has the military capability to engage in a war with their captors. 102 

Concerning hostages, the jurists here unanimously agree that the state 
cannot execute them, even if the rebels kill the hostages they have taken. 103 
This is based on the Quranic dictum: “No sinful person shall be liable for 
the sin committed by another.” 104 It is worth recalling here that the same 
ruling also applies in international armed conflicts (see chapter four). 105 In 
this regard, the jurists refer to the precedent of the caliph Mu'awiyah ibn 
Abi Sufyan (d. 60/680) when he refused to execute the Roman hostages 
under his control after the Roman emperor had broken the treaty with the 
Muslims by executing the Muslim hostages he held. 106 

Legitimacy of the Secessionists’ Rule 

It is interesting to find that the jurists of the four schools discuss the legit- 
imacy of the rebels’ rulings during their control over a territory of the 
Islamic state, that is, before the Islamic state manages to retake it from 
the rebels. Here the jurists focus mainly on two issues: the legitimacy of the 
zakah and other forms of taxes collected by the rebels from the population 
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of such a territory, and the court rulings passed by judges appointed by 
the rebels. The jurists of the four schools unanimously agree that none of 
the taxes collected by the rebels can be recollected from the population 
of such a territory. 107 The Shafi'I jurists al-Shirbini and al-Ramll justify 
this by noting that the recollection of these taxes would cause hardship 
to the population. 108 Al-Kasanl gives a different justification, however: 
these taxes, al-Kasanl argues, are paid to the Islamic state in return for 
the protection it provides to its population and, therefore, the state cannot 
recollect these taxes because during the period of the rebels’ control over 
the territory, the state provided no protection for its population. 109 But the 
Hanball jurist, al-Rahaybanl, justifies the impermissibility of recollecting 
the taxes by merely indicating that this is what the fourth caliph did after 
retaking Basra from the rebels. 110 

More interestingly, all the court rulings issued by judges appointed by 
the rebels in any matter, such as the application of hudud punishments, 
marriage, divorce, or financial transactions, will not be null and void 
after the state retakes the territory from the rebels as long as the rulings 
issued by these judges do not contradict Islamic law. But if these rulings 
do contradict Islamic law, then they are null and void, al-Shaybanl (d. 
189/804-5) adds. 111 Moreover, it is interesting to note that the jurists do 
not contemplate the possibility of requiring the rebels to return to the state 
authorities the taxes they collected before the state retook control. This 
maybe explained, according to al-Kasani’s logic, by arguing that the rebels 
deserve these taxes in return for their protection of the population, which 
also includes the maintenance of law and order. This full recognition of 
the rulings of the rebels and their judges, provided that they do not con- 
tradict Islamic law, proves that the rebels are not treated under Islamic law 
as criminals or terrorists. 

Liability for Destruction of Lives and Property 

The most important issue in the discussion of the law of rebellion in Islam 
is the question of whether or not the rebels and/or the state are liable for 
the destruction of lives and property they cause during the course of an 
armed rebellion. The significance of the question of whether, specifically, 
the rebels are liable or not for the damage they cause during their recourse 
to violence is an indication of whether the jurists criminalize the recourse 
to armed rebellion or not. The jurists unanimously agree that the soldiers 
of the state army, understandably, are not liable for the damage they cause 
to the lives and property of the rebels. This is obviously because it is the 
state’s obligation to maintain security and stability. But the mere fact that 
the classical jurists discuss whether the state is liable or not for any such 
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damage they cause to the rebels indicates that the jurists endeavor to regu- 
late the state’s use of violence against the rebels and to make any violations 
subject to the law. More interestingly, however, the jurists are also almost 
unanimous in the opinion that the rebels are not liable for any damage 
they cause to lives and property during the course of the armed rebellion. 
That is to say, the rebels are not held criminally responsible for any killings 
or destruction of property directly linked to the rebellion. 112 It nevertheless 
follows that the rebels will be liable for any deaths or destruction they cause 
before or after the rebellion or, in other words, that are not dictated by the 
military necessity of battle during the rebellion. 113 By the same token, the 
state soldiers are also liable for any such killings or destruction. 114 It is 
worth bearing in mind here that the jurists are referring to rebels who have 
a ta’wil, a just cause for the rebellion in their opinion, 115 because obviously 
those who resort to violence without a justification will certainly be held 
liable for any killings or destruction they cause. 116 

The fact that the jurists unanimously agree that rebels are not liable for 
any killings or destruction they cause during the course of the rebellion 
proves that rebels are not treated as criminals and are even elevated to the 
same status as the soldiers in the state army, provided they have a justifica- 
tion for their rebellion and popular support. Moreover, the rebels must not 
target noncombatants or civilians or cause any wanton destruction not dic- 
tated by the military necessity. This immunity of the rebels from liability 
for the deaths and damage to property that they cause is a privilege given 
exclusively to rebels because, in their view, their rebellion has a just cause. 
Undoubtedly, this treatment of rebels indicates that Islamic law permits 
the recourse to rebellion against an Islamic government if a considerable 
part of its people believes that their government is committing injustice or 
wrongdoing. In fact, the recognition of the people’s right to resort to rebel- 
lion and the magnanimity with which the classical Muslim jurists deal 
with the rebels prove that, under Islamic law, the citizens of the Islamic 
state are entitled to challenge the tyranny, injustice, and oppression of their 
government. 

Punishment for Rebellion? 

This generous treatment of rebels under classical Islamic law stands in 
stark contrast to the treatment of rebels in the Western tradition of war. 
Throughout history, rebels in the West were treated as criminals because 
they were seen as a threat to the political order and stability, Kelsay 
explains. 117 Thus, according to Abou El Fadl, the punishment of politi- 
cal criminals in pre-nineteenth-century French and German laws included 
the confiscation of the offenders’ property and the banishment of their 
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families. 118 In France, he adds, the confiscation of the offenders’ property 
was abolished in the revised penal code of April 28, 1832, and “the death 
penalty was abolished for some political offenses in 1848. [Nevertheless, 
it] . . . was re-introduced for violent political crimes in the wake of World 
War II.” 119 Despite the fact that the classical Muslim jurists, like their 
Western counterparts, were most concerned about the danger of instabil- 
ity and the shedding of blood, they never criminalized the recourse to 
rebellion. This leads Kelsay to conclude that: “Islamic thinkers prefigured 
(by nearly a thousand years) Lieber’s conclusion that participation in a 
rebellion does not, in and of itself, make one a criminal.” 120 The jus ad 
bellum and the jus in bello governing the recourse to rebellion in Islam 
serve as mechanisms that ensure, first, that those who resort to rebellion 
against the state have a potential just cause and some degree of popular 
support. These differentiate rebels from criminals. Second, these mecha- 
nisms attempt to limit the use of force during the course of the rebellion. 

Thus, in contrast to their Western counterparts, Muslim rebels can- 
not forfeit their money and property 121 and, as explained earlier, the state 
cannot even use the rebels’ weapons to fight against them except in cases 
of dire military necessity. Furthermore, any weapon or other property con- 
fiscated from the rebels during the war must be returned to them after the 
cessation of hostilities. More importantly, any rebels detained during the 
course of an armed rebellion must be set free after the cessation of hos- 
tilities, unless they are likely to regroup or join another group in order to 
continue the fighting. All this discussion proves beyond doubt that, under 
Islamic law, there is no punishment for the recourse to armed rebellion 122 
and any deaths or destruction caused by the rebels during the course of 
the rebellion, provided that these killings or damage were directed at mili- 
tary or government targets with the aim of achieving the objective of the 
rebellion, that is, overthrowing the government. This lack of punishment 
for rebels also increases the mystery and leaves unanswered the intriguing 
question of why the Malikl and Hanball jurists treat the law of rebellion 
under the category of hudud crimes, specifically since hudud crimes, by 
definition, are crimes for which specific punishments are prescribed in the 
Qur’an or the hadlth. 

Concerning the fifth question posed at the beginning of this chapter 
on the differences between the jus in bello norms regulating international 
armed conflicts and those regulating domestic conflicts, the most salient 
differences are, first, the prohibition of the confiscation of the rebels’ prop- 
erty and weapons, while in international conflicts the enemy’s property 
becomes spoils of war. Second, the jurists are unanimous in the view that 
rebels are to be set free after the cessation of fighting, but regarding pris- 
oners of war in international conflicts, the jurists give the ruler various 
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options, such as freely releasing them or exchanging them for Muslim 
prisoners or ransom, as maintained by one group of jurists, or executing 
or enslaving them, according to a second group of jurists, or all of the 
aforementioned options for a third group. 123 Third, captured rebels and 
their families cannot be enslaved, unlike captured enemy combatants in 
international armed conflicts. Fourth, the Islamic state should not accept 
the support of non-Muslims in fighting against Muslim rebels, in contrast 
to international conflicts, where the Islamic state can accept the support 
of non-Muslims. 124 Concerning the most salient similarities, the principle 
of noncombatant immunity and the rules for the treatment of hostages are 
almost exactly the same in both domestic and international conflicts. 

Studies of the law of war in Islam in both insider and outsider lit- 
eratures have mainly focused on international war, that is, jihad against 
non-Muslims. Too little attention has been given to the study of internal 
hostilities under Islamic law, despite the fact that after the liberation of 
the Muslim countries from European occupation, civil conflicts or what 
is now called by some “jihad against the near enemy,” that is, the regimes 
of Muslim countries, has become the dominant form of the use of force in 
the Muslim world. 125 Apart from politically motivated inter-Muslim state 
conflicts, the use of violence against the regimes in Muslim countries has 
been motivated by the desire to Islamize such countries by establishing an 
Islamic government and the application of Islamic law. 126 In this regard, 
a small pamphlet entitled “Al-Faridah al-Gha ibah” has received much 
attention in Western scholarship, partly because, unlike the vast majority 
of modern Islamic literature, it has been translated into English, by the 
Dutch scholar Johannes J.G. Jansen under the title “The Neglected Duty,” 
that is, jihad. 127 The author of this pamphlet, who coined the dichotomous 
terms “the near enemy”/”far enemy,” is Muhammad 'Abd al-Salam Faraj, 
an electrical engineer and graduate of Cairo University, who was executed 
on April 15, 1982, for his alleged role in the assassination of President 
Sadat of Egypt. 128 

The main theme of this pamphlet is the resort to jihad against 
regimes in Muslim countries in order to establish a genuinely Islamic 
government. 129 Thus, Faraj claims that overthrowing regimes in Muslim 
countries (the near enemy) should take priority over liberating the holy 
land in Jerusalem from the far enemy, that is, the non-Muslim enemy. 130 
Apart from this novel claim, the pamphlet contains no solid arguments 
or any other clear thesis. As some have noted, it consists mainly of a 
collection of quotations, mostly from Ibn Taymiyyah, the Qur’an, and 
Hadlth. 131 The ideas in the pamphlet are rejected as heretical by prom- 
inent scholars, and they also show the lack of a correct understand- 
ing, and even the proper use, of the Arabic language. 132 But the core 
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point, and hence the core criticism, of the pamphlet is that it applies 
Ibn Taymiyyah’s fatwa allowing fighting against the Tartars to current 
Muslim leaders. 133 For Faraj, current Muslim rulers, like the Tartars, 
do not apply Islamic law. Hence, the Muslim “Rulers of this age are 
in apostasy from Islam. They were raised at the tables of imperialism, 
be it Crusaderism, or Communism, or Zionism,” Faraj claims. 134 The 
significance of Faraj ’s pamphlet is that its claims sum up and, in fact, 
characterize the main struggle of the Muslim world since its indepen- 
dence. It is an internal struggle between various trends that want to re- 
Islamize their de-Islamized societies and their regimes, which are seen 
as agents of non-Muslim foreign powers. That is to conclude here that, 
first, apart from the liberation of occupied Muslim territories, warfare 
in the Muslim world has been directed inward. In other words, civil 
conflicts and domestic terrorism will remain the dominant form of the 
use of force in the Muslim world, at least in the near future. Second, 
one of the main reasons for the potential continuation of this internal 
struggle is the absence of true and genuine experience of democracy in 
a large part of the Muslim world. This means, third, that democracy 
and/or a framework for a peaceful process of negotiation with oppo- 
nents of the regime before they resort to violence, as is secured for the 
bughdh under classical Islamic law, could have prevented a large number 
of these opponents from becoming terrorists. 

Battle against al-Muhdribun/Quttd' al-Tariq 

The second most important kind of domestic conflict is the battle against 
quttd' al-tariql al-muharibun (bandits, highway robbers, pirates). Here, 
the state uses force against a group of citizens of the Islamic state who 
commit the crime termed “qat' al-tariq” by both the Hanafls 135 and the 
Shafi'Is 136 and termed “ al-hirdbah ” by the Malikls 137 and the Hanballs. 138 
A few jurists, mainly of the Hanafl school, also call this crime “al-sariqah 
al-kubrd” (the great theft). 139 The basis of the Islamic treatment of this sort 
of domestic violence is wholly scriptural. According to the Qur an: 

Indeed, the retribution for those who yuharibun (make war upon) God and 
His Messenger and strive to make fasad} A0 (destruction, damage) in the 
land is that they be killed or [emphasis added here and below] gibbeted or 
have their hands and feet amputated from opposite sides or they be ban- 
ished from the land; this is a degradation for them in this world and in 
the Hereafter they will receive a grave chastisement. Excluded [from this 
retribution] are those who repent before you capture them; and be sure that 
God is All-Forgiving All-Merciful. 141 
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Exegetes relate several different occasions of revelation for these two verses. 
Among these occasions, according to some reports, these verses address a 
group of People of the Book who broke a peace treaty with the Prophet 
and caused fasad in the land, while according to other reports they address 
a group of polytheists. But most of the exegetes maintain that these verses 
address a group from the clan/s of 'Uraynah and/or 'Ukal who came to 
the Prophet and adopted Islam. When they asked the Prophet to support 
them, he gave them some “charity’s camels” and sent with them a Nubian 
shepherd called Yasir. Several days later, they apostatized and cut off the 
hands and feet of the shepherd and inserted thorns into his eyes until he 
died and then they stole the camels and escaped. Some sources add that, 
in their escape, they terrorized the streets ( akhafua al-sabil). ui After they 
were captured, the Prophet planned to serve them as they had served the 
shepherd, while in other sources he actually did so. In this context, most 
of the exegetes and jurists maintain that these two verses revealed to the 
Prophet the punishment for such criminals. 143 

Irrespective of which of these several incidents is the authentic occasion 
of revelation and irrespective of the many discrepancies in the incident 144 
maintained by most of the exegetes to be the occasion of revelation of 
these two verses, Muslim jurists are unanimous in their view that these 
verses are the basis of the treatment and punishment of the law of hirdbah! 
qat' al-tariq in Islam. 145 Hence this text is known as the hirdbah verse. 
The term hirdbah comes from the verb yuharibun, used in the verse given 
earlier, which is derived from the noun barb (war). Thus, it denotes here 
that the perpetrators of this crime wage war against society. 146 However, 
the Hanbali jurists Ibn Muflih (d. 763/1362) and al-Buhutl (d. 1051/1641) 
indicate that this term is derived from the verb harab, meaning to despoil 
or take wealth by force. 147 

Concerning the technical juristic definition of hirdbah, the jurists com- 
monly agree on the following main characteristics of the perpetrators of 
this crime as: a group of Muslims who under the threat, or use, of arms 
attack or merely intimidate or terrorize their victims in order to overtly and 
forcefully rob, kill or merely terrorize their victims. 148 However, the jurists 
of the different schools typically differ on the nuances of the definitions of 
hirdbah. The Hanafls focused on the taking of money by force as the usual 
objective of this crime and the fact that it causes people to feel intimidated 
about using roads where highwaymen are active. This focus may be the 
result of Abu Hanifah’s restricting the application of the law of hirdbah to 
certain crimes committed in the desert or in unpopulated areas, discussed 
in the following paragraphs. 

The Shafi'I and Hanbali jurists emphasize the element of the criminals’ 
use of arms — Hanballs add even a stick or a stone — mujdharah uc> (overtly, 
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openly, unlike thieves and other criminals). This shows a sort of mukdbarah, 
a determination on the part of the criminals to challenge the state authori- 
ties. 150 Here both the Shafi'I and Hanball jurists agree with their Hanafi 
counterparts that the criminals depend on a sort of force, expressed by the 
Hanafi and Shafi'I jurists by the terms man'ah 151 and shawkah (power), 152 
which the criminals possess, and by the Hanballs in terms of arms. Again, 
it is worth bearing in mind that this whole discussion addresses a crime in 
which the victims are ordinary innocent civilians who are attacked or ter- 
rorized in a context where they are helpless (la yalhaquhum al-ghawth ). 153 
Furthermore, the victims are not attacked or terrorized because of any 
wrongdoing on their part. It is interesting to note that some Shafi'I jurists 
mention in their definition of this crime, along with the taking of money by 
force or murder, the term irhdb} v ' the same word used in modern Arabic for 
terrorism, as one of the intentions behind this crime. 

More than any of the other schools, 155 the Maliki jurists explicitly 
emphasize the importance of the element of spreading terror among the 
victims as a principal intention behind this crime, even, these Maliki jurists 
add, if the criminals do not intend to rob their victims. 156 The example 
often given by the Maliki jurists here to elucidate this element is that a 
group of criminals may attempt to intimidate a group of people or an indi- 
vidual from taking a certain route to Syria, for example. 157 Here also the 
Maliki jurists state that the victims of such a crime are rendered helpless. 158 
Interestingly, the Maliki jurists include under the law of hirdbah the crimes 
of killing by stealth, poisoning, and armed burglary, because the victims 
are helpless. For example, if a criminal lures a child or a man to enter a 
place from which rescue is not feasible so that he can rob and kill the vic- 
tim, the criminal will be punished under the law of hirdbah. Similarly, if 
a criminal breaks into a house by night and prevents its inhabitants from 
calling for help — or poisons someone, al-Qarafl adds — in order to steal 
their money, he will be also punished under the law of hirdbah , 159 

Furthermore, the jurists’ discussion of the scene of the crime of hirdbah 
further indicates the importance of the fact that the criminals render 
their victims helpless as a central element in this crime. A corollary of 
this element is the spreading of terror ( irhab , ikhdfah) among the victims. 
Unlike the rest of the jurists of the four schools, Abu Hanlfah and a few 
Hanball jurists restrict the application of the law of hirdbah to certain 
crimes committed in the desert and unpopulated areas. 160 Abu Hanlfah’s 
rationale is that the victims cannot be rescued in these places, 161 whereas 
in cities, villages, or other populated areas, they can be rescued or helped 
( yalhaquhum al-ghawth) 162 by the police or members of the public. 
Accordingly, if criminals rob a victim in populated areas, they are pun- 
ished as thieves, not under the law of hirdbah} 63 
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He also stipulates that the crime must be committed at a certain dis- 
tance from populated areas in order for the criminals to be punished under 
the law of hirdbah. lM Using the same rationale, Sherman A. Jackson notes 
that Abu Hanlfah excludes women from being tried under the law of 
hirabah because they “were incapable, by their very constitution, of bring- 
ing about widespread fear and helplessness [emphasis added].” 165 

The remaining majority of the jurists of the four schools apply the law 
of hirabah to the crimes committed in both populated and unpopulated 
areas alike. This is simply because the Qur’anic text addressing this law 
does not restrict its application to unpopulated areas and, significantly, 
they add that criminals who commit this crime in populated areas are 
more deserving of the severe punishment of hirabah than those who com- 
mit it in the desert. Al-Sarakhsi, al-Shafi'I, and Ibn Taymiyyah justify this 
by stating the fact that those who commit this crime in populated areas, 
where people feel secure since they can be helped in cases of danger, shows 
that they are more dangerous than those who commit it in the desert, 
because they dare to overtly challenge the public and the state authorities. 166 
Concerning Abu Hanlfah ’s position, the Hanafl jurists al-Sarakhsiand Ibn 
Mawdud point out that Abu Hanlfah restricted hirabah to unpopulated 
areas because during his time people used to carry arms in populated areas 
for their protection, but they say that this is no longer the case, 167 so that, 
unlike during Abu Hanifah’s time, people are helpless because they do not 
carry arms. It is worth adding here regarding the location where hirabah is 
committed that the Hanball jurists, al-Buhuti, al-Rahaybanl, and al-Ba'll, 
apply the law of hirabah to such crimes committed at sea. They argue that 
the Qur’anic verse addresses hirabah is general, that is, it does not specify 
the place where it is committed. 168 Interestingly, this means that the cur- 
rent Somali pirates and armed robbers at sea off the Somali coast and in 
the Gulf of Aden who have been causing a serious threat to international 
shipping 169 can be tried under the law of hirabah. 

Thus, in all the jurists’ elaborations and deliberations on defining the 
nature of hirabah, the central element in this crime is: unjustly attacking 
and/or spreading terror among innocent civilians who have done them no 
wrong and are not their enemies. The jurists express this central element 
by using various terms. For example, regarding the context of hirabah, the 
jurists explain that the criminals attack their victims mujaharah (overtly, 
publicly, openly) and mukdbarahlmughdlabah (forcefully) in a context in 
which the victims layalhaquhum al-ghawth (cannot be rescued). Regarding 
the motives behind hirabah, the jurists indicate that the akhdh al-mal (tak- 
ing money) or ikhdfahlirhab (intimidation, terrorism) are the main objec- 
tives of this crime. In conclusion, the classical Muslim jurists’ definitions 
of hirabah coincide in certain respects with the most salient elements of 
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the current phenomenon of terrorism, particularly domestic terrorism, as 
shown later. 

Modern Forms o/Hirabah 

The hirabah verse describes the acts of this crime as (1) making war upon 
God and His Messenger and (2) striving to make fasad (destruction, 
damage) in the land. The “making of war upon God and his Messenger” 
is understood by the jurists to mean, as explained in the definitions of 
hirabah given earlier and in its punishments discussed later, killing and / 
or cutting off limbs of innocent civilians in the specific contexts described 
earlier — armed robbery on land for most jurists and also at sea for some 
Hanballs — or spreading terror among civilians. Interestingly, al-Qurtubl 
(d. 671/1272) explains that the Quran metaphorically refers to hirabah as 
a war against God and His Messenger that is an indication of the enormity 
of harming people in the sight of God. Similarly, he adds, the Qur an 
also metaphorically refers to charity given to the poor as given to God 
(2:245), 170 this being an indication of the great reward God gives to those 
who help the poor. The Malaysian researcher Nik Rahim Nik Wajis points 
out in his PhD thesis “The Crime of Hirdba in Islamic Law” that the clas- 
sical “jurists seem to ignore the most important element of hirdba, i.e., 
causing destruction {fasad), in their definitions.” 171 In fact, the concept of 
fasad in the hirabah verse, as the exegetes commonly agree, is the descrip- 
tion 172 of the nature of the crimes treated under the law of hirabah — such 
as terrorizing the street, armed robbery, killing, zina m (rape), and destruc- 
tion 174 — and the effects they have on the victims and society as a whole. 
Significantly, al-Tabari and al-Suyuti used the Quranic metaphorical 
expression yuhlik al-harth wa al-nasP 5 (destroy crops and progeny) to refer 
to the sort of wanton destruction the crime of hirabah inflicts on human 
lives and property. 176 Obviously, the sort of primitive, wanton destruction 
depicted in the writings of the classical Muslim jurists is unimaginably 
limited compared with the degree of wanton and indiscriminate destruc- 
tion modern weaponry can inflict on human lives and property. 

Since the forms of fasad, destruction of the human lives and property, 
change with time and place, 177 certain scholars explicitly argue for includ- 
ing specific crimes under the law of hirabah. For example, Rashid Rida 
(d. 1354/1935) adds “rape or abduction for the purposes of obtaining a 
ransom,” 178 while Shaykh Abu Zahrah (1898-1974) adds the following: 
assassination of politicians and businessmen, robbery and sabotage com- 
mitted by clandestine organizations such as mafia gangs {'isabat al-lisus) 
and terrorist organizations in America and Europe. 179 Nik Wajis (b. 1963) 
adds terrorism and drug trafficking. 180 Furthermore, 'Abd al-'Aziz ibn 



Internal Hostilities and Terrorism 


175 


'Abd Allah ibn Muhammad A1 al-Shaykh (b. 1943), the current grand 
mufti of the Kingdom of Saudi Arabia and head of the Committee of 
Senior Scholars and the Department of Scholarly Research and Fatwa in 
Saudi Arabia, 181 includes among the crimes to be punished under the law 
of hirabah : “[terrorist] explosions and hijacking airplanes, ships, trains, 
etc.” 182 The Islamic Fiqh Council 183 Statement on Terrorism, signed by a 
group of world-renowned Muslim scholars, adds that “the perpetrators of, 
and accomplices who plan, finance, supply weapons for, or propagate, such 
terrorist acts receive the deterrent punishments prescribed in the hirabah 
verse (Qur’an 5:33).” 184 In response to the statements of these scholars, 
indeed, rape, robbery, and certain forms of terrorism are already treated 
under the law of hirabah by the classical jurists, as shown earlier. But argu- 
ably the crimes of abduction for ransom, organized assassinations, and 
drug trafficking could reasonably be treated under the law of hirabah on 
the grounds that abduction for ransom causes at least intimidation and 
terror to the victims and their families, while organized assassinations and 
drug trafficking inflict damage on the lives of individuals and on society 
as a whole. 

Abou El Fadl (b. 1963) argues that, theoretically, the concept of fasad 
“could be applied to a wide range of activities including anything from 
writing heretical poetry to raping and pillaging.” 185 However, leaving 
theory aside and addressing the crime of hirabah, he recognizes — as did 
Abu Zahrah several decades before him — that “the Qur an limits cor- 
ruption on the earth [fasad] to the destruction of property, such as crops 
or, perhaps, the economic system, and the destruction of lives [emphasis 
added].” 186 That is to conclude that the particular concept of fasad as a 
description, and an element, of the crime of hirabah is confused to a cer- 
tain extent by the use of the same term fasad, to mean “corruption” in 
the sense of political corruption, economic corruption, and so on. This 
confusion may be the reason for Frank E. Vogel’s unwarranted distinction 
between hirabah and fasad on earth as two different crimes. 187 Referring 
to fatwa number 148 issued on 24-8-1988/12-1-1409 by the Committee of 
Senior Saudi Scholars, 188 Vogel states: “Interestingly, it is this crime of ‘cor- 
ruption,’ [ fasad] and not hiraba, that is used in present-day Saudi Arabia to 
punish domestic terrorism.” 189 In fact, this fatwa does not make this dis- 
tinction. It advocates that the perpetrators of terrorist acts such as killing, 
sabotage, and hijacking airplanes deserve the death penalty because these 
terrorist acts constitute fasad on earth and that the danger of such terrorists 
is greater than that of highway robbers. 190 

Thus, identifying the crimes that constitute the particular fasadmiznAeA 
in the Qur’anic and juristic treatment of the law of hirabah is important 
because this avoids any unwarranted inclusion of other crimes under this 
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law. In other words, confusing acts of fasad (destruction) committed in 
the particular context of hirdbah with other acts of destruction committed 
in different contexts, such as during a rebellion, is a major error because 
the acts of destruction in these two contexts are treated under two differ- 
ent laws. This element of causing destruction associated with the crime 
of hirabah might be one of the reasons for the confusion between hirabah 
and rebellion because destruction of lives and property takes place in 
both cases. Furthermore, it is interesting to add here that Husayn Hamid 
Hassan (b. 1932), former professor of Islamic Law at Cairo University, 
argued that force should be used to liberate Kuwait from the Iraqi invasion 
because this invasion is classified in Islam as an act of baghy (war between 
Muslim groups or states) or, strangely enough, hirdbah. vn It is unclear why 
Hassan wants to apply the punishments of highway robbery to the Iraqi 
regime here, but what is more perplexing is that he classifies this invasion 
as both baghy and hirdbah at the same time. 192 This confirms that there is 
a certain degree of confusion in the writings of some scholars between the 
laws of rebellion and highway robbery. 

Rules of Fighting against al-Muharibun 

A few jurists enumerate five differences between the rules of fighting 
against muhdribun and those for fighting against rebels. First, concerning 
the rules of engagement, the state army soldiers may deliberately attempt 
to kill the muhdribun during combat, but they cannot deliberately attempt 
to kill rebels during combat because the objective of fighting against rebels 
is merely to bring them under obedience to the ruler, as shown earlier. 
Second, muhdribun can be pursued and targeted if they escape during 
combat. They must be killed or captured because, third, unlike rebels, 
they are liable for the damage they inflict on lives and property during 
combat. Fourth, captured muhdribun may be imprisoned, while rebels are 
to be set free after the cessation of fighting, as shown earlier. Fifth, any 
taxes collected by muhdribun from the public will be recollected, unlike 
taxes collected by rebels. 193 These stark differences illuminate the fact that 
muhdribun are treated under Islamic law as pure criminals in contrast to 
rebels, who are treated as just warriors. 

Strangely enough, concerning the rules for fighting against muhdribun, 
Majid Khadduri claims that the head of state “has the choice of treat- 
ing them on the same footing as the bughat (singular, baghjyj) or being 
more lenient to them, depending on the degree of the seriousness of their 
conduct.” 194 In fact, the two sources upon which Khadduri bases this 
observation, namely, al-Mawardl and Hammidullah, 195 list the five differ- 
ences mentioned earlier, which clearly indicate, contrary to what Khadduri 
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claims, harsher rules of engagement with, and treatment of, muharibun. 
In addition, unlike enemy combatants who are unbelievers ( al-kafir al- 
muhdrib ), or obviously any other enemy combatants, muharibun cannot 
be given quarter even if they ask for it, 196 because they must either surren- 
der to the state authorities or be captured or killed in combat. Moreover, 
Khadduri also seems to confuse rebels with muharibun somewhat. In his 
extremely brief treatment of these two kinds of internal hostilities, he 
refers to fighting against rebels as jihad against dissension/dissenters 197 
and fighting against muharibun once as jihad against secession and once 
as jihad against deserters and highway robbers. 198 Aside from the fact that 
Khadduri basically restricts the meaning of baghy to secession rather stat- 
ing that it also means the violent overthrow of a ruling regime and warring 
between Muslims, the muharibun are certainly not secessionists, but pure 
criminals or — as he says — “highway robbers.” 199 Moreover, it is not clear 
what he means by labeling them “deserters.” 

Punishment o/Hirabah 

In addition to “a grave chastisement” in the Hereafter, the hirabah verse 
prescribes four specific punishments for muharibun in this world: execu- 
tion, salb (gibbeting), amputation of a hand and a foot from opposite 
sides, or nafy (banishment/imprisonment). Thus, the punishment for 
hirabah is classified as a hudud punishment because it is mentioned in 
the Qur’an. 200 However, this does not preclude the usual disagreements 
among the jurists. The jurists’ interpretations of these Qur’an-prescribed 
punishments produced two sets of disagreements among the jurists: the 
first set of disagreements concerns the intended meaning and application 
of these punishments, particularly salb and nafy. The second concerns the 
implementation of these four punishments, that is, the acts for which, or 
the criminals for whom, each of these punishments is prescribed. 

On the first set of disagreements, concerning salb, Ibn Taymiyyah 
explains that it means placing the criminals on a high place so that people 
can see them and, thus, know about the crimes they have committed. 201 
Abou El Fadl states that “crucifixion [the usual translation for salb] meant 
the hanging or tying of a person or corpse to the bark of a tree. It did not 
mean nailing or placing someone on a cross.” 202 As Abou El Fadl attempts 
to show and as explained later in this chapter the meaning of salb, as a 
punishment used in Islamic law exclusively for the crime of hirabah, does 
not carry the same meaning associated with salb al-Masih (crucifixion of 
Christ). This is why the word gibbeting is used here in the sense of “dis- 
playing the criminals convicted of hirabah tied on a high place before or 
after execution for a period of time” as a translation for salb instead of its 
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usual translation as “crucifixion” to avoid any confusion of these two dif- 
ferent meanings. 

Significantly, the objective of gibbeting criminals, as indicated by the 
jurists, is to publicize their actions and the punishments they receive in 
order to deter other criminals. 203 However, typically, the jurists disagree on 
the duration of gibbeting and whether criminals should be gibbeted before 
or after execution. The Hanafis, Shafi'Is, and Malikls hold that criminals 
should be gibbeted for three days, while the Hanballs argue that criminals 
should be gibbeted until the objective of gibbeting is achieved, without 
determining any duration. 204 Moreover, al-Shafi'I and the majority of the 
Hanballs jurists maintain that the criminal should be gibbeted after execu- 
tion because this is the order given in the hirdbah verse and gibbeting — 
keeping the criminal tied to a tree or a khashabah (a piece of wood) for 
the duration^) mentioned earlier before execution — is a sort of torture, 
which is prohibited by the Prophet. In addition, al-Shafi'I, al-Tahawi, 
and Ibn Qudamah also reject gibbeting before execution because this is 
similar to mutilation, which is also prohibited by the Prophet. 205 However, 
al-Awza'i (d. 157/774), the majority of the Hanafis, and the Malikls main- 
tain that the criminal is to be gibbeted before execution because gibbeting 
is a punishment and only living human beings are to be punished, not the 
deceased. 206 It is worth mentioning here that the Malikls advocate that 
adding gibbeting to execution is left to the discretion of the ruler since 
execution alone is sufficient, if the ruler so chooses. 207 

The jurists give a host of different meanings for nafy as a punishment 
for hirdbah. These are: (1) for Anas ibn Malik and al-Hasan al-Basrl (d. 
110/728), it means that the criminals must be exiled from dar al-Islanr, 
(2) while for 'Umar ibn 'Abd al-'Aziz (d. 101/720) and Sa'id ibn Jubayr 
(d. 95/714) it means sending the criminals into exile in a different town 
within dar al-Islam ; (3) the Hanafis and Shafi'Is maintain that it means 
imprisonment until the criminals repent, without determining the period 
of imprisonment, though some argue for a period of a year; (4) for the 
Malikls it means both imprisonment and exile until repentance; (5) the 
Hanballs, strangely enough, hold that it means the criminals should be 
kept incessantly in exile, that is, without letting them settle in any place 
until they repent because they may return to highway robbery if they settle 
anywhere; and (6) it is even reported that some literally understand nafy 
(from the land) to mean execution. 208 

Interestingly, the second set of disagreements is over interpretations of 
the meaning of the Arabic preposition aw (or) separating each of these 
punishments. In fact, this preposition caused a major division among the 
jurists into two groups. The first, the majority of the jurists, including the 
Hanafis, Shafi'Is, and Hanballs, maintain that “or” in this verse indicates 
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a certain sort of tartib (order) for these punishments in accordance with 
the crimes committed. Thus, in their view, first, if a criminal kills and robs 
his victim — the jurists of all schools are unanimous here — he must be exe- 
cuted. In addition, the Shafi'ls and Hanballs add that the criminal must 
be gibbeted, while according to some Hanafls the judge has the right to 
decide whether to add gibbeting and/or amputation of the right hand and 
left foot. Second, if a criminal only kills his victim without robbing him, 
he must only be executed. Third, if a criminal only robs his victim, his 
right hand and left foot must be amputated. It is worth adding here that 
the Hanafls, Shafi'ls, and Hanballs, though not the Malikis, 209 stipulate 
the property taken must exceed the nisdb (value) of one dindrkm dirhams 
for the Hanafls, 210 or one-quarter of a dinar for the majority, 211 the equiva- 
lent of about $16.94 according to Jackson’s calculations. 212 Significantly, 
although the same value is stipulated for the punishment of the crime of 
theft, the punishment for theft is the amputation of the thief’s right hand, 
while that for taking the same amount in a robbery is the amputation of 
both the right hand and the left foot. In other words, the punishment is 
doubled here because of the elements associated with the crime of hirabah, 
most notably al-Sarakhs! mentions, mujdharah. 2 ' 5 Furthermore, if a 
group of criminals rob their victim, Abu Hanlfah and al-Shafi'i stipulate 
that each criminal’s share of the stolen property must exceed this speci- 
fied value, though for Ibn Hanbal the right hand and left foot of all the 
criminals should be amputated if the taken property exceeds this value. 214 
Fourth, if a criminal neither kills nor robs but merely terrorizes the victim, 
he must be exiled/imprisoned. 215 The majority of the jurists in this group 
depend for this particular order of punishments on a report attributed to 
Ibn 'Abbas (d. 68/668) that supports it, 216 although few hold that Angel 
Gabriel told the Prophet about this order. 217 

The second group, the Malikis and the jurists of the extinct Zahiri 
school in addition to al-Hasan al-Basrl, 'Ata, and Mujahid, maintain that 
“or” in the hirabah verse indicates a sort of takhyir, that is, giving the judge 
the option of sentencing criminals to any of the four prescribed punish- 
ments, except in cases where they have killed their victims. As referred to 
earlier, in cases of murder, the criminal must be executed and gibbeting 
can be added if the judge so chooses. In any other instance, which does 
not involve killing, the judge has the authority to choose any of the four 
punishments prescribed in the hirabah verse. But in his choice of punish- 
ments, the judge should use his discretion to act in the interest of society 
by choosing the punishment that may stop each criminal from commit- 
ting hirabah again. Hence, the Malikis explain that if a criminal is skilled 
at planning a crime, he is to be executed because amputation of his limbs 
would not prevent the harm he could do, that is, his ability to plan crimes 
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again, while if the criminal has the physical strength to carry out the crime 
but not the intellectual ability to plan it, then his right hand and left foot 
are to be amputated because this will prevent him from offending again. 
By the same logic, if the criminal neither has the intellectual ability to plan 
the crime nor the physical strength to carry it out, then he is to be exiled or 
given a discretionary punishment. 218 Thus, according to the second group, 
the punishment for hirabah must be decided according to the intellectual 
and physical abilities of the criminal, and not according to the crimes he 
committed as maintained by the first group of jurists. 

One of the most important questions concerning the crime of hirabah is 
whether or not the Islamic state has the jurisdiction to inflict the punish- 
ment for hirabah if it is committed by Muslim criminals outside the terri- 
tories of the Islamic state. In accordance with the two conflicting positions 
of the Muslim jurists on the issue of the jurisdiction of the Islamic state 
over crimes committed by Muslims outside its territories, on the one hand, 
the Hanafls restrict the punishment for hirabah to crimes committed by 
Muslims or dhimmis (permanent non-Muslim citizens of the Islamic state) 
inside the territories of the Islamic state. But they disagree on the applica- 
tion of the punishment if the crime is committed inside the Islamic state 
by temporary non-Muslim residents, musta’mins. The Hanafls also stipu- 
late that the victims must be Muslims or dhimmis, because the possessions 
of an enemy belligerent who is given temporary quarter or safe conduct 
( al-harbi al-musta’min) are not permanently inviolable. Moreover, if the 
crime is committed outside the Islamic state or even inside a territory con- 
trolled by Muslim separatists ( bughah ), the head of the Islamic state has no 
authority to inflict the hirabah punishment on the criminals if the case is 
brought to him, because the crime occurred outside the control, and there- 
fore the jurisdiction, of the Islamic state. But Muslim separatists certainly 
have the authority to apply the punishment for the crime of hirabah if it 
occurs inside the territories under their control. 219 On the other hand, the 
Shafi'Is, Malikls, Hanballs, and Zahirls maintain that the punishment for 
hirabah must be inflicted whenever the criminals are Muslims or dhimmis 
and the victims are Muslims or dhimmis, even if the crime occurs outside 
the territories of the Islamic state. 220 

Thus, to partially answer Vogel’s question: “What would be the course 
of events if alleged perpetrators of the September 11 terrorist attacks were 
tried before a court that applied solely classical Islamic law?” 221 — assuming 
the perpetrators were still alive, it depends first on which school of Islamic 
law such a court applies. According to the aforementioned positions on the 
jurisdiction of Islamic law over crimes committed outside the Islamic state, 
these criminals, or any Muslim perpetrators of acts of hirabah commit- 
ted outside the Islamic state, cannot be tried before an Islamic court that 
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applies the Hanafi school of law for the reason given earlier, but if the court 
applies the Shafi'i, Maliki, or Hanball schools of law, these criminals can 
be tried and punished if proven guilty, provided that they are Muslims or 
dhimmis and the victims are Muslims or dhimmis. This means that for the 
majority of Muslim jurists, the perpetrators of the September 11 terrorist 
attacks could be tried in an Islamic court and receive the severe hirdbah 
punishment if proven guilty because they are Muslims and among the 
victims there were Muslims and perhaps permanent non-Muslim citizens 
of an Islamic state. 

The interesting question here now is whether accomplices in the crime 
of hirdbah can be tried under the law of hirdbah. This question also divides 
the classical jurists into two groups. The majority of jurists — the Hanfls, 
Malikls, Hanballs, and Zahirls — maintain that all accomplices who play 
any supporting role in the crime of hirdbah such as spying, for example, 
without directly taking part in the acts of killing, robbing, terrorizing, and 
so on, receive exactly the same hadd (prescribed) punishment as those who 
actually commit these acts. Accomplices deserve the same punishment 
because their contributions are essential for the success of the crime and 
those who actually commit the crime depend on these contributions. The 
other rationale also given by some jurists is that the accomplices should 
suffer the same punishment as the actual perpetrators just as they share the 
outcome of their crime. Thus, Ibn Taymiyyah confirms that if one among 
a group of muharibun kills a victim while the rest are merely supporting 
him, then according to the majority of jurists the whole group should be 
executed even if there are one hundred of them. However, al-Shafi'I argues 
that accomplices who have only a supporting role in committing the crime, 
without actually taking part, should not receive the punishment prescribed 
in the hirdbah verse for the actual perpetrators, but rather a discretion- 
ary punishment and imprisonment. Similarly, if some among a group of 
muharibun kill their victims while others only rob them, all of the group 
should be punished for both killing and robbing; that is, they should 
receive the death penalty and gibbeting, according to the majority. But 
according to al-Shafi'I, each member of the group would receive a punish- 
ment commensurate with the specific crime he committed. 222 

Therefore, based on the opinion of the majority of the jurists, Vogel 
rightly states that “an accomplice who helped the September 11 hijackers 
smuggle weapons onto the aircraft, or advised them by radio from the 
ground, might be indictable as a participant in hiraba and be liable to the 
same penalties as those who flew the planes.” 223 Furthermore, according to 
the Islamic Fiqh Council Statement on Terrorism, referred to earlier, any- 
one who financed the September 11 hijackers, planned, or even advocated 
their terrorist acts should be tried and punished exactly like the hijackers 
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themselves. To sum up here, a judge who follows the Hanafi school of law 
would not try the accomplices in this particular terrorist incident because 
it occurred outside the jurisdiction of the Islamic state, but a judge who 
follows the Hanball or Malikl school would try them and sentence the 
accomplices to death, while a judge who follows the Shafi'I school would 
merely impose a discretionary punishment and imprisonment. 

The nature of the crime of hirabah makes its punishment the severest 
in Islam 224 because this crime, Abu Zahrah explains, includes three main 
criminal elements: (1) challenging the state authorities by committing the 
crime publicly using organized force; (2) premeditated intention to com- 
mit the crime; and (3) the many criminal acts committed such as killing, 
armed robbery, rape, 225 harm to the economy, 226 and terrorism. Thus, the 
punishments of the amputation of both the hand and foot and gibbeting 
are not prescribed for any crime in Islam except hirabah. Moreover, Vogel 
points out that hirabah is “peculiar” in inflicting the same punishment 
on the accomplices as on the perpetrators, because “Ordinarily hudud 
crimes apply only to those who directly [ mubashara ] commit the elements 
of the crime.” 227 Additionally, 'Awdah and Anderson note, as explained 
later, that execution of the muharib if he kills his victim is compulsory 
and the victim’s family has no right to waive the execution here because it 
is God’s/society’s right, unlike killing in non -hirabah contexts, where the 
victim’s family are entitled to waive the execution altogether by completely 
pardoning the killer or by accepting payment of blood-money. 228 All this 
confirms that punishment of hirabah is the severest because it constitutes 
not only an aggression against the individual victims, but also an attack on 
the security, peace, and economy of society as a whole. 

However, although the harshest rules of engagement in any military 
confrontation regulated in Islamic law, whether international or domestic, 
are those that deal with fighting muharibun, and although after their cap- 
ture they receive the severest punishment prescribed in Islam, the hirabah 
verse states that their punishment is to be dropped if they repent and sur- 
render themselves to the authorities before they are captured. Importantly, 
repentance must occur before their capture because, first, this proves that 
their repentance is genuine and not a deception to avoid punishment and, 
second, this encourages the criminals to repent and thus stop their acts of 
hirabah , 229 

However, the jurists commonly agree that what is to be dropped is 
only the part of the punishment categorized as hudiid Allah, that is, the 
four Qur’an-prescribed punishments for this crime (execution, gibbeting, 
amputation, and exile/imprisonment) because these are the huquq Allah 
(the rights of God), and that the authorities are not entitled to drop the 
part of the punishment categorized as huqiiq al-'ibadlal-adamiyyin 230 
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(the rights of the humans, or according to Jackson’s translation, civil 
liability), 231 because only the victims themselves or their heirs are entitled, 
if they so choose, to remit the part of the punishment that falls under the 
second category. Therefore, if a group of muharibun kill, injure, amputate, 
or rob their victims, the victims, or their heirs if the victims are killed, are 
entitled to demand or remit talion. So, if the perpetrators repent, the heirs 
of the murdered person are entitled to demand the execution of the killers, 
accept the payment of blood-money, or pardon them freely, because after 
the culprits have repented and turned themselves in to the authorities, the 
punishment falls into the second category of punishment in Islam, that is, 
qisas ( lex talionis, retaliation) and is no longer under the category of hudud. 
Likewise, the victims or their heirs are entitled to demand reimbursement 
of any stolen money and retaliation for injuries/amputations, or to remit 
talion in all of these cases. 


Terrorism 


One of the most important current issues in the study of Islam is the 
relationship between the terrorist acts perpetrated by Muslims, both 
domestic and international, and the teachings of Islam, particularly jihad. 
The implications for this issue are not merely scholarly or polemical, but 
also — and more importantly nowadays — political, military, and related 
to intelligence and security as well. This explains the recent involvement 
of some Western politicians, 232 military 233 and intelligence officers, and 
institutions, 234 as well as journalists, 235 in discussions about the relation- 
ship between the teachings of the religion of Islam and these terrorist 
acts. The majority of the discussions of this issue in the West attribute the 
causes of these terrorist acts to “Islamic extremism” and not, as Tony Blair 
argues, 236 to certain regional conflicts and occupation of certain Muslim 
countries — which are the reasons given by the terrorists themselves. 237 Of 
this majority, as Melvin E. Lee, “a sea captain and a nuclear engineer in 
the United States Navy,” argues, “Islamist terrorism” targeting the United 
States is not motivated by U.S. policies but by Islam itself, particularly 
jihad. Therefore, he suggests that “Only Islam’s fundamental reform will 
resolve the conflict.” 238 

Interestingly, concerning the September 11 terrorist attacks it is worth 
adding here, as Chiara Bottici and Benoit Challand point out, that unlike 
in Europe, in the U.S. media “All the evidence pointing to the political 
dimensions of the [9/11] attacks was ignored if not actively deleted from the 
leading headlines.” 239 Thus, tracing some of these “ignored,” evaded, 240 or 
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“denied” 241 political and historical root causes of the September 11 attacks, 
Abdeen Jabara asserts that “Speaking before congress and elsewhere, 
President Bush ludicrously attempted to explain the motivation behind 
the attacks as opposition to American freedom and democracy.” 242 David 
Ryan explains that Bush’s rhetoric linking the terrorists’ hatred of America 
to freedom and democracy was “thoroughly misguided” because it did not 
advance understanding of the root causes and true nature of the problem, 
but united American society and “facilitated” the military response. 243 
That is to say, “blaming Islam” 244 or, at best, its misinterpretation by 
extremists for motivating such terrorist acts is easier than investigating the 
reasons for each terrorist incident and acknowledging that these terrorist 
actions are reactions to decisions taken by political leaders of Muslim or 
non-Muslim countries concerning particular conflicts or the occupation of 
specific countries. Interestingly, Graham E. Fuller, former vice chairman 
of the National Intelligence Council at the CIA and a renowned Western 
expert on the Muslim world, expresses it in similar terms: 

Islam is not the cause of such problems [i.e., tensions between East and 
the West, terrorism] . It may seem sophisticated to seek out passages in the 
Koran that seem to explain “why they hate us.” But that blindly misses 
the nature of the phenomenon. How comfortable to identify Islam as the 
source of “the problem”; it’s certainly much easier than exploring the impact 
of the massive global footprint of the world’s sole power. 245 

In fact, it is “comfortable” for each party to a conflict to blame the other 
party in general or the other party’s religion for motivating acts of unjust 
war or terrorism because this makes each party feel psychologically that 
their religion and history are morally superior. Moreover, this relieves them 
of the psychological burden of belonging to the religion, culture, or nation- 
ality of the party convicted, or even merely controversially accused, of 
committing genocide or massacres — even if such atrocities were commit- 
ted hundreds or thousands of years ago. Here history plays an important 
part in shaping the relationship between different countries: identification 
of the nature of atrocities committed in the past, namely genocides or mas- 
sacres, let alone identifying whether such atrocities were committed by one 
party or by both parties to a conflict, strongly affects interstate relations 
at present. The most notable examples here are the Turkish-Armenian, the 
French-Algerian, and, more recently, the Sudan-Darfur conflicts. 

Because of “the highly charged political and emotional” nature of the 
issue of terrorism, Colin Wight insightfully points out that one of the 
problems in terrorism studies is the unwarranted “claims that any attempt 
to explain the root causes of terrorism is to excuse it.” 246 But, as Ryan 
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affirms, it is impossible to understand, let alone tackle, the problem of 
terrorism without its contextual causes. 247 Furthermore, investigating the 
root causes of terrorism might mean in some cases that those who create 
these root causes may share part of the blame. A prime example here is the 
root causes of suicide bombings. The findings of the study by Robert A. 
Pape, the leading world authority on suicide terrorism, 248 on worldwide sui- 
cide terrorist attacks since 1980 confirm that “suicide terrorism is mainly 
the product of foreign military occupation ... It is not, as the conventional 
wisdom holds, mostly a product of religious extremism independent of 
political circumstances.” 249 His study also shows that “the world leader 
in suicide terrorism is the Tamil Tigers in Sri Lanka, a group that adheres 
to a Marxist/Leninist ideology.” 250 The highly charged political, psycho- 
logical, and emotional nature of the treatment of terrorism in general, and 
suicide terrorism in particular, is reflected in the reactions to Pape’s find- 
ings. David Bukay of the University of Haifa insists that occupation is not 
the root cause but the religion of Islam and particularly jihad. 251 More 
specifically, Robert Spencer claims that the Quranic promise “of Paradise 
to those who ‘kill and are killed’ for Allah” 252 is the cause of such terrorist 
acts. Based on research on the Kashmir crisis, Amritha Venkatraman of 
the Delhi Policy Group in India argues that the Qur’an, its extreme inter- 
pretations, and particularly jihad are the causes of terrorism. 253 

In fact, identifying the nature and root causes of terrorism and, con- 
sequently, the way it is treated politically are largely influenced by the 
background or discipline, not to mention the interests, of those studying 
or treating it. A brief survey of the discussions of terrorism in various disci- 
plines shows the chaos that exists in identifying its nature and root causes. 
In other words, specialists in religious studies, sociologists, psychologists, 
economists, and so on usually interpret the nature and roots causes of ter- 
rorism from the perspective of the theories and methodologies of their 
disciplines and in so doing, in many cases, they misrepresent the nature 
and causes of this phenomenon. 254 For example, Loretta Napoleoni, an 
economist who has authored some works on terrorism, argues that both 
the Crusades and the modern jihad/terrorism are “motivated far more by 
economic factors than by religious fervor.” 255 Colonel Laurence Andrew 
Dobrot also identifies economic factors — mainly economic deprivation 
in the Muslim countries — as the first of three root causes for terror- 
ism, in addition to the Western exploitation of the Muslim World and 
U.S. foreign policy. 256 However, Olivier Roy argues that: “International 
Islamic terrorism is a pathological consequence of the globalisation [and 
in another place he adds Westernization and immigration] of the Muslim 
world rather than a spillover of the Middle Eastern conflicts.” 257 On the 
basis of an assessment of Usama bin Laden’s personality, Maria T. Miliora 
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strangely concludes that bin Laden, following the model of the Prophet 
Muhammad, is waging an apocalyptic war against the United States to 
bring global victory to Islam as, Miliora wrongly alleges, did the Prophet in 
the seventh century. 258 Admittedly influenced by Daniel Pipes’ analysis, 259 
Patrick Sookhdeo adamantly, but unreasonably, argues that “Unless the 
militant interpretation of Islamic sources is recognised as the basic cause 
of Islamic terrorist activities, there is little hope of a lasting solution.” 260 
These few examples are given here to show that, as far as the root causes 
of such terrorist acts are concerned, unless the perpetrators and accom- 
plices of such acts reveal them, police and intelligence officers usually have 
more reliable sources of information on the causes of each incident than 
the predictions and hypotheses of researchers and journalists. Thus, for 
the study of cases of terrorism labeled as “Islamic terrorism,” it is of para- 
mount importance that both the root causes of these acts and the position 
of Islamic law regarding them should be taken into consideration for any 
objective study or political treatment of the issue. Put differently, in the 
words of M. Cherif Bassiouni, “The control of its [terrorism, in general] 
manifestations depends on international cooperation, but its prevention 
requires addressing its causes.” 261 

The flaw in the unfounded claims that link incidents of terrorism to 
the religion of Islam is that they tend, practically speaking, to whitewash 
the effects of occupation and hence to deny the political dimensions of 
these terrorist acts by simply blaming certain Qur anic verses or radical 
interpretations of Islam. Furthermore, such claims blur the distinction 
between the root causes of terrorism and the rationales, which may be 
couched in religious terms or based on religious interpretations, for the 
resort to violence. In other words, identifying the perpetrators/victims and 
the place/time of such terrorist acts can explain why they take place. But 
the claims that Islam, the Qur an, or jihad motivate terrorism certainly 
fail to explain why the perpetrators target specific victims at specific times 
and places. Moreover, the same root causes create the same terrorist acts, 
irrespective of whether the justifications for them are couched in religious, 
secular, or nationalist rationales or otherwise. Nonetheless, such claims 
sometimes find resonance with the widely held belief in the West that 
religions have historically motivated violence, but the danger in the claims 
in scholarly and popular literature, as well as in the mass media, that com- 
monly attribute the causes of terrorism to Islam is that, ironically, they 
make the same mistake as that made by the Muslim terrorists who portray 
themselves as fighting a defensive war 262 “to liberate Al-Aqsa Mosque and 
the holy sanctuary” — in Palestine and Saudi Arabia, respectively — from 
the religiously and economically motivated occupations of the enemy they 
describe as “Jews and Crusaders.” 263 
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This is not to say that these terrorists do not resort to Islam to sanc- 
tion their terrorist acts, but ignoring the real causes behind these terrorist 
acts and presenting them as religiously motivated is, indeed, misleading. 
Instead of the exact nature of this phenomenon being described so that its 
roots can be tackled, it is simply portrayed as a “clash of civilizations/cul- 
ture,” a battle of “values,” “ideas,” or “ideologies.” More importantly, this 
misrepresentation of the nature and root causes of these terrorist acts com- 
plicates the treatment of the issue by identifying the “civilization,” “cul- 
ture,” “values,” “ideas,” or “ideologies” attributed to the religion of Islam as 
the enemy or the cause of this conflict. This is because, first, Muslims all 
over the world find that their religion is being wrongly considered to be the 
enemy of others in this so-called war and, second, this misrepresentation 
of the nature and root causes of these terrorist acts in itself adds a religious 
dimension to the overall nature of the conflict. 

Fortunately, U.S. president Barack Obama recently corrected the mis- 
representation of this issue during his first visit to a Muslim country as 
U.S. president. In an address to the Turkish Parliament on April 6, 2009, 
President Obama simply and emphatically asserts: “Let me say this as clearly 
as I can: the United States is not and never will be at war with Islam.” 264 
Significantly, out of the whole of the president’s speech, this exact phrase 
made major headlines in newspapers in different parts of the world such 
as Turkey, Lebanon, Qatar, United Kingdom, United States, and China. 
Moreover, on June 4, 2009, Obama reiterated exactly the same phrase in 
a historic speech addressed to the Muslim world from Cairo University: 
“America is not — and never will be — at war with Islam.” 265 This statement 
indicates the concern of President Obama to avoid the negative impact of 
attributing such terrorist acts to the Islamic faith on U.S. relations with 
the Muslim world. But over a year earlier, elegantly and more emphati- 
cally, the caption of an article entitled “A World without Islam” by Fuller 
in the Foreign Policy argues: “What if Islam had never existed? To some, 
it’s a comforting thought: No clash of civilizations, no holy wars, no ter- 
rorists. Would Christianity have taken over the world? Would the Middle 
East be a peaceful beacon of democracy? Would 9/11 have happened? In 
fact, remove Islam from the path of history, and the world ends up exactly 
where it is today.” 266 

Of the many different approaches to the study of terrorism — just like 
the study of war — such as those of political science, sociology, psychology, 
ethics, economics, and so on, the legal approach is the most important 
in tackling this issue, but, disappointingly, the world has failed from the 
1920s until the present to agree on a universally accepted legal definition 
of terrorism. 267 Strangely enough, however, some argue that reaching a 
legal definition for terrorism “is not really necessary . . . [nor] would even 
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be beneficial.” 268 This failure constitutes one of the major problems in 
the study and treatment of the subject. According to the words of Jack P. 
Gibbs “it is no less ‘manifestly absurd’ to pretend to study terrorism with- 
out at least some kind of definition of it. Leaving the definition implicit 
is the road to obscurantism.” 269 This lack or disbelief in the necessity of 
a consensus on an accepted legal definition of terrorism is presumably 
due primarily to both political and legal apprehensions. The catchy cliche 
coined by U.S. president Ronald Reagan, “one man’s terrorist is another 
man’s freedom fighter,” partially reflects what Golder and Williams call 
“the inescapably political nature” of terrorism. 270 This political dimen- 
sion of the treatment of terrorism or the “shortage of political will” is the 
barrier to developing a legal system that can effectively combat terrorism, 
Keith Suter affirms. 271 That is to say, if a consensus is reached on a legal 
definition of terrorism, then judging whether someone is a terrorist or a 
freedom fighter will be based on that definition, irrespective of who is 
judging. 272 The legal apprehension, which is also partly political, is that the 
acts, methods, elements, nature, and motivations that constitute terrorism 
change with time and circumstances. Thus, understandably enough, there 
is a danger that accused terrorists may escape punishment for terrorism if 
their actions do not fit within the exact, universally accepted legal defini- 
tion of terrorism that is called for. These political and legal apprehensions, 
which have partially hindered the arrival at a legal consensus on a defini- 
tion of terrorism, appear to assume that, once a definition is accepted, it 
could not be changed, but, since terrorism is an ever changing phenom- 
enon, partly because of the different root causes creating it, defining it and 
legislating against it must address these changes. In other words, defining 
what constitutes “terrorism” should be a continuing endeavor 273 since the 
nature, acts, methods, tactics, and motives of terrorists throughout history 
have been changing, and most probably will continue to change — unfor- 
tunately more catastrophically. 274 

Moreover, one of the problems to be overcome in reaching a legal defi- 
nition of terrorism is to determine whether the specific acts committed 
by the culprits can be tried under the laws of terrorism or should be tried 
as other crimes, such as murder, hijacking, sabotage, hostage-taking, and 
so on. It appears that this depends somewhat on the motives of the per- 
petrators. According to Geoffrey Levitt of the U.S. Department of State’s 
Office of Combating Terrorism: “Not all hijackings, sabotages, attacks on 
diplomats, or even hostage-takings are ‘terrorist’; such acts may be done for 
personal or pecuniary reasons or simply out of insanity.” 275 But the motives 
of the perpetrators of such heinous crimes should not dictate whether they 
are to be punished as terrorists or otherwise. Thus, Alex P. Schmid and 
A. J. Jongman appear to agree here that the motives of terrorists “do not 
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have to be part of a definition” of terrorism. 276 Determining the nature of 
a crime and therefore the severity of its punishment should be based on 
the seriousness of the crime, the degree of harm, and the severity of the 
injuries it inflicts upon its victims and society as a whole. The mere fact 
of associating terrorism primarily with political motivations 277 indicates 
the tendency to give a harsher punishment to the enemies of the state or 
of those in government rather than the fulfillment of justice, irrespective 
of who the victims are and the motivations of the criminals. Although the 
crime of hirabah distinguishes between the crimes of killing or inflicting 
bodily damage upon the victims and the same criminal acts committed in 
the context of the crime of hirabah, it does not base this distinction upon 
the motives of the culprits 278 or on who the victims are: as long as the ele- 
ments of the crime of hirabah exist, the culprits are punished accordingly. 

Therefore, this book strongly advocates the necessity of reaching a 
world consensus on a legal definition of terrorism 279 and establishing an 
international legal body 280 that will be responsible for trying at least per- 
petrators of international terrorism and, no less importantly, the perpetra- 
tors of state terrorism and those involved in state-sponsored terrorism. 281 
But as for the position of Islamic law on acts of terrorism perpetrated by 
Muslims, it stands to reason that classical Islamic law, in particular, and 
modern Islamic legal bodies and specialist in Islamic law — who in turn 
rely on classical Muslim jurists — are the sources to be used in investigat- 
ing this question. It is essential to determine whether such terrorist acts are 
Islamically justifiable by judging them according to Islamic law itself and 
not merely accepting at face value the terrorists’ justifications for their acts 
as Islamic. That is to say, the terrorists’, or any other Muslims’, interpreta- 
tions of Islam should be judged according to Islam itself and not vice versa. 
Islam should not be blamed when it is misinterpreted, just as, for exam- 
ple, international law is not blamed when states or nonstate actors give 
a manipulated or distorted interpretation of it to justify illegal offensive 
wars or military operations. Moreover, when international law is misused 
to justify offensive war, it is never identified or blamed as the root cause for 
such war, as is regrettably the case with Islam. 282 

Despite the particular necessity for a scholarly Islamic legal treatment 
of terrorism, especially since some allegedly attribute the causes of ter- 
rorism perpetrated by Muslims to Islam, “there has yet to appear a solid 
Islamic legal treatment of terrorism,” 283 Jackson rightly notes. An Islamic 
legal treatment of terrorism is lamentably lacking in Western literature, 
because of the highly technical, archaic, and contextual nature of classical 
Islamic law. But more importantly, any attempt to study terrorism from the 
perspective of Islamic law will face the general problem in terrorism stud- 
ies that Wight describes as follows: “It is difficult to research something 
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that seems to defy definition: where should one start; where should one 
finish?” 284 That is to say, in order to answer the sixth question posed at 
the beginning of this chapter on whether classical Muslim jurists treated 
terrorism — international and domestic — or not, terrorism itself must be 
clearly defined. Over three decades ago Alex P. Schmid and A. J. Jongman 
of the University of Leiden identified 109 definitions of terrorism. Now, 
the number of these definitions can be expected to have increased. Yet, 
Bassiouni, the cofounder of the field of international criminal law, main- 
tains that terrorism “has never been satisfactorily defined,” 285 despite the 
fact that many countries throughout the world currently have their own 
definitions. In addition to the United Nations’ definition, 286 each of the 
United States, Canada, the United Kingdom, France, Australia and South 
Africa, among other countries, have their own definition/s of terrorism. 287 
In the United States alone there are several definitions: the Federal Bureau 
of Investigation (FBI) and the Department of State and the Department of 
Defense, each have their own definition of terrorism. This has led Susan 
Tiefenbrun to conclude that “In the United States there is a general confu- 
sion about what constitutes terrorism,” 288 which consequently has “engen- 
dered considerable puzzlement,” 289 William H. Lewis explains. 

In an attempt to give a possible answer to the sixth question posed at 
the beginning of this chapter, the following three definitions adopted by 
the three aforementioned U.S. institutions will be considered here as the 
yardsticks by which to determine whether the classical Muslim jurists 
treated terrorism or not. First, according to the FBI definition, terror- 
ism is “the unlawful use of force or violence against persons or prop- 
erty to intimidate or coerce a government, the civilian population, or any 
segment thereof, in the furtherance of political or social objectives.” 290 
Second, according to the Department of State, terrorism is “premedi- 
tated, politically motivated violence perpetrated against noncombatant 
targets by sub-national groups or clandestine agents, usually intended to 
influence an audience. The term International terrorism means terrorism 
involving citizens or the territory of more than one country.” 291 Third, 
according to the U.S. Department of Defense, terrorism is “the calculated 
use of violence or the threat of violence to inculcate fear; intended to 
coerce or to intimidate governments or societies in the pursuit of goals 
that are generally political, religious or ideological.” 292 Table 5.1 explains 
the seven main elements of the definition of terrorism according to these 
three institutions. 

The three definitions in the table show certain similarities between 
the crime of hirabah and terrorism. In fact, hirabah satisfies most of the 
elements of terrorism mentioned in these definitions. The culprits’ use of 
force, or merely the threat to use it according to the Malikls, is criminal, 
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Table 5.1 The elements of terrorism according to the FBI, the U,S. Department 
of State, and the U.S. Department of Defense 


Institution 

FBI 

Department of State 

Department of Defense 

Act 

Use of force/ 
violence 

Use of violence 

Threat/use of violence 

Description 

Unlawful 

Premeditated 

Calculated 

Direct target/ 

Persons/ 

property 

Noncombatants 


Culprit 


Subnational groups/ 
clandestine agents 


Intention 

Intimidate/ 

Influence 

Inculcate fear; intended 


coerce 


to coerce or to intimidate 

Indirect target / 

Anyone 

An audience = anyone 

Governments/societies 

Objective/goal/ 

Political/ 

Political 

Political/religious/ 

motive 

social 


ideological 


unlawful, premeditated, and calculated. Their direct targets/victims are 
noncombatants and their possessions. Intimidation is a core element in 
the crime of hirabah and its perpetrators are even sometimes referred to 
as street terrorizers. The punishment of the perpetrators of hirabah who 
merely intimidate their victims without causing any other harm to them 
is exile/imprisonment, according to the majority of the jurists, or any of 
the following four prescribed punishments as chosen by the judge accord- 
ing to the Malikls: execution, gibbeting, amputation of a hand and a 
foot from opposite sides, or banishment/imprisonment. This means that 
the mere act of intimidation is a severely punished crime under Islamic 
law. Although the various schools express it in different ways, the element 
of intimidation/coercion/influence is particularly explicit in the writ- 
ings of the Malikis: the example given by the Malikls about causing fear 
and intimidation to prevent people from taking a certain road indicates 
that causing fear and terror here is intended to achieve a certain goal. 
Obviously, unlike most cases of hirabah, there is no pecuniary goal here 
because, if the perpetrators had such goal, they would have wanted the 
opposite, that is, that their indirect target/ victims would use the road so 
that they could rob them. Thus, no matter how the intended goal in this 
example might be described, it parallels the acts of terrorism intended to 
achieve any of the four objectives named in the three definitions given ear- 
lier, that is, political, social, religious, or ideological. But it is evident from 
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these three definitions that “terrorism” is mainly politically motivated. 
The political motivations of terrorism dominate the three definitions, 
while the Department of State definition restricts terrorism to politically 
motivated violence. Restricting terrorism to acts of violence motivated by 
these four objectives means that those who commit the same unlawful 
acts of massive, indiscriminate, premeditated use of violence against inno- 
cent civilians, but for economic or other motivations, are not terrorists 
and therefore cannot be punished accordingly. That is to say, the current 
international approach to the determination of what constitutes terrorism 
is limited to these particular motivations rather than by the nature of 
the acts themselves — the indiscriminate and widespread acts of extreme 
violence against innocent civilians — irrespective of the motivations of the 
perpetrators. 

Contrary to the current international approach to terrorism, the clas- 
sical Muslim jurists’ elaborations on what constitutes hirabah focused 
primarily on identifying the particular acts punishable under the law 
concerning this crime and the context in which it occurs. The crimi- 
nal acts punishable under the law of hirabah represent the classical 
Muslim jurists’ primitive equivalent of present-day terrorism. But more 
than these acts, the contexts in which the core elements of these acts 
of hirabah occur remarkably describe the nature of present-day terrorist 
acts. In both hirabah and terrorism, the culprits target innocent civilians 
who have committed no wrongdoing against them. Although both the 
perpetrators of hirabah and present-day terrorists possess some force, in 
terms of the weapons they use or the number of their groups, they attack 
their victims in an underhand way. They both remain clandestine groups 
of terrorizers, who attack their innocent civilian victims in situations 
where they are in no position to defend themselves. Furthermore, and 
more importantly, the victims of hirabah and present-day terrorism are 
attacked in a context in which {la yalhaquhum al-ghawth) they are help- 
less. This element of helplessness — a core element in hirabah — brings 
to mind the situation of the victims of present-day terrorist explosions: 
whether the victims are traveling through the desert or unpopulated 
areas, as during the classical Muslim jurists’ era, or, as happens today, on 
board a plane, train, bus, and so on, walking on the streets, or even sit- 
ting in their homes, victims are attacked or blown up in situations where 
they are defenseless and helpless in the face of the armed attackers and 
hidden explosives. 

Therefore, it may be concluded here that the answer to the sixth ques- 
tion is in the affirmative — classical Muslim jurists did treat terrorism as 
it was practised in their own times. The forms, acts, and motives of ter- 
rorism then differed considerably from those of the present day, but the 
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nature and core elements of terrorism, at least according to the three defi- 
nitions mentioned here, show striking similarities between hirabah and 
today’s terrorism. However, the classical Muslim jurists’ discussions of 
the punishment for hirabah reveal that they limit this hadd punishment 
to such terrorist actions, whether domestic or international, in which both 
the perpetrators and victims are Muslims or dhimmis. The four schools of 
Islamic law agree that this must be the case in order for the perpetrators 
to be punished for their actions under Islamic law. The Hanafls stipu- 
late further that such terrorist acts must occur within the territorial juris- 
diction of the Islamic state, while the Shafi'Is, Malikls, Hanballs, and 
Zahirls punish the culprits even if the crime occurs outside the territorial 
jurisdiction of the Islamic state as long as both the criminals and vic- 
tims are Muslims or dhimmis. Certainly, this does not mean that terrorist 
actions that fall outside of the hirabah punishment are not prohibited, 
but merely that these Qur’an-prescribed punishments are inapplicable if 
these particular conditions are not fulfilled. Ibn Mawdud states that if a 
Muslim enters dar al-harb with an aman, then it is prohibited for him to 
do any harm to their person or property, because this will be a treason 
prohibited in Islam. 293 

The answer to the seventh question set at the beginning of this chap- 
ter, on what constitutes acts of terrorism in Islam, is, in contrast to the 
current international attempts to define what constitutes terrorism, clear 
and precise and almost agreed upon by Muslim jurists. The main rea- 
son for this clarity and agreement is that, as referred to earlier, classical 
and modern Muslim jurists determined what constituted the terrorism 
of their time by enumerating the acts committed against the victims of 
terrorism and the contexts in which these acts occurred. 294 Moreover, it 
is also clear that the punishment of the culprits of each of these terrorist 
acts is commensurate to the criminal acts committed, according to the 
majority of jurists, or, according to the Malikls, based on the intellectual 
and physical abilities of the culprits. The answer to the seventh question 
can therefore be found in the answer to the eighth one, about the punish- 
ment of terrorists and their accomplices. In other words, the answer to 
the seventh and eighth questions posed at the beginning of this chapter, 
on what constitute acts of terrorism and the punishment of terrorists and 
their accomplices in Islamic law, can be found in the rules for the pun- 
ishment for hirabah discussed earlier. It is worth recalling here that in 
addition to the specific acts enumerated by the classical Muslim jurists, 
some modern Muslim scholars have added certain modern actions that 
also constitute this crime, such as abduction, sabotage, organized crime, 
drug trafficking, terrorist explosions, and the hijacking of planes, trains, 
and so on. 
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The law of rebellion in Islam shows that the classical Muslim jurists suc- 
cessfully managed to cautiously develop a legal framework to fulfill the 
difficult task of safeguarding both the Islamic obligation to apply Islamic 
law and achieve justice on the one hand, and to maintain stability and 
security on the other. The current failure to achieve this at present is one of 
the reasons for the instability and backwardness of a large part of the mod- 
ern Muslim world. The law of rebellion in Islam produces a framework 
that regulates the relationship between the regime governing the Islamic 
state and its internal opponents. As shown earlier, this framework takes 
into consideration the balance between the obligations to apply the rule 
of Islamic law and to prevent bloodshed among Muslims. Once the three 
conditions discussed earlier are fulfilled in a group of rebels, it is an indi- 
cation that they may have a just cause that the regime must deal with in 
accordance with the framework guaranteed for them in Islam. This frame- 
work obligates the regime to engage in discussions with its opponents and 
address their complaints, which indicates the necessity of resolving poten- 
tial conflicts peacefully. But more significantly here, the proposal by some 
classical Muslim jurists that a munazarah (a public debate) should be held 
between the regime and the would-be rebels if all attempts to convince 
the latter to abandon their plans to use force fail is an extremely generous 
one and surpasses what any democratic government at present can offer 
to its would-be rebels. Indeed, this last attempt to avoid civil war in Islam 
by inviting the public to judge who is right and who is not between the 
regime and the would-be rebels is similar to the debates between presiden- 
tial candidates in modern democracies. Moreover, the public was supposed 
to judge on the basis of that debate without resorting to the polls; a method 
any classical Muslim jurists would have found practically convenient and 
would have strongly recommended in such situations. 295 To conclude, 
the classical Muslim jurists offered the political opponents of the regime 
a remarkable degree of tolerance 296 and developed at least a theoretical 
framework to ensure peaceful and democratic conflict resolution. 

Despite the fact that a few Muslim countries claim to have adopted a 
wholly Islamic system of law, while the others have adopted an amalgam 
of Islamic and Western laws, not a single Muslim country appears to apply 
the Islamic law of rebellion. 297 Understandably, any regime in the Muslim 
world at present would find this law, in the form in which it was developed 
by the classical Muslim jurists, too lenient to the extent of even encour- 
aging their political opponents to resort to armed rebellion to overthrow 
them. But the degree of freedom granted to political opponents in many 
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Muslim countries to challenge the tyranny and policies of their regimes at 
present cannot be compared to what the classical Muslim jurists endeav- 
ored to guarantee for them, particularly with respect to the law of rebellion. 
Criticizing rulers, whether presidents or ruling families/kings, of certain 
Muslim countries at present leads to jail. It is a punishable crime in some 
Muslim countries to insult “the royal entity” or even specific institutions 
such as the army and the judiciary. 298 Such criminal offenses would seem 
to be unimaginable for the classical Muslim jurists. If “insulting” in itself 
were a criminal offense, then there is no need for, or Islamic grounds that 
would warrant, laws that punish those who insult particular individuals or 
institutions differently from those who insult other members of society. 

The second major contribution that Islamic law can make not only to 
present Muslim societies but also to the international society at large lies in 
the treatment of terrorism. Specifically here, because the classical Muslim 
jurists’ approach to the determination of what constitutes terrorism can 
be useful in defining what terrorism is — a task the world has failed so far 
to complete. The punishment of the perpetrators and accomplices of ter- 
rorism is the severest one stipulated under Islamic law, partly because it 
endangers the security, economy, and stability of the entire society; it is not 
merely an attack on the lives and property of the individual victims alone. 
The punishment of terrorists in Islam is therefore classified as God’s right 
because any citizen of a society — and indeed the entire society — can be a 
victim of their actions, which cause ikhafah (intimidation), fasad (destruc- 
tion), and 'adam ghawth (helplessness). 

But since the concept of what constitutes a society and its national 
security in today’s globalized world changes — and the Muslim world is 
no exception to this — laws and legal doctrines should change in order 
to address these changes, particularly since classical Muslim jurists lived 
under a unified Islamic state, unlike today where one-third of Muslims 
live as minorities in the non-Muslim world. In addition, in the current 
changed, globalized, and interdependent world, a classical Muslim jurist 
would have found that the maslahah (public interest) of the Muslim 
world now requires a universally accepted legal definition and a universal 
treaty tackling the common challenge of terrorism because the security of 
Muslims and their protection from the danger of terrorism is also global- 
ized, like their current international society. It is therefore no wonder, on 
the one hand, that the Islamic Fiqh Council’s definition of terrorism omits 
any mention of the religion or nationality of the culprits and victims of 
terrorism or the territory in which the terrorist acts occur. This definition 
states that: “Terrorism is an atrocity committed by individuals, groups or 
states against the human being. . . ” 299 This definition contradicts the clas- 
sical Muslim jurists’ approach that restricts the punishment for hirdbah to 
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crimes in which both the culprits and the victims are Muslims or dhimmis, 
as explained earlier. 

On the other hand, it is not surprising that, in stark contradiction to 
the theory of the clash of civilizations between Islam and the West, David 
Miliband, the British foreign secretary, has recently called for a coalition 
between the West and the Muslim world. On May 21, 2009, in a speech 
at the Oxford Centre for Islamic Studies, he argued for building coalitions 
“to pursue common interests” of maintaining security and facing “the 
threats from climate change, terrorism, pandemics and financial crisis.” 300 
Such wise foreign policies aimed at the maintenance of international peace 
must be based on, and accompanied by, a just and equitable international 
legal system free from the pressures and control of the big powers. In con- 
clusion, the maintenance of international peace requires the establishment 
of justice, which necessitates an ever developing international legal system 
with a mechanism that ensures the application of international law and the 
punishment of its violators. 



Conclusion 


This book has shown that the Islamic law of war has been interpreted and 
developed throughout its history by independent individual Muslim jurist- 
scholars. A few of them have indeed shaped this centuries’ long process of 
interpretation, reasoning, disagreement over, and application of jihad in the 
changing world that has been the context in which this process has taken 
place. It is only these few individuals who have made genuine attempts and 
offered explanations of the nature and objectives of jihad based on their 
interpretations of the Qur’an and the tradition of the Prophet, the primary 
sources of Islamic legislation. No less importantly, even fewer individuals 
have addressed the issue of the application of jihad in differing world situ- 
ations and have not merely related and discussed earlier opinions. These 
individuals are the sort of scholars who have both the courage to challenge 
and reinterpret accepted opinions and deep insight into both the sources 
of Islam and the realm of its application. This shows that the Islamic law 
of war throughout its history has been a living entity that has attempted to 
achieve certain objectives (Islamic jus ad bellum ) and that has been regu- 
lated by certain rules (Islamic jus in bello). 

In the process of the formulation of the Islamic law of war, disagree- 
ments and varying interpretations become inevitable since this is a charac- 
teristic of any human endeavor. Recognizing this simple human fact about 
such a human endeavor is not difficult. But since this human endeavor is 
related in this case to a law that is derived partly from religious sources, 
many insiders and outsiders have ignored this simple fact and thus have 
assumed the opposite and, in fact, have not only overlooked but have even 
strongly denied that achieving the objectives of jihad takes different forms 
in different situations. Thus, to answer one of the core questions of this 
book about the nature of jihad, this book has shown that the examination 
of the incidents of war between the Muslims and their enemies during the 
Prophet’s lifetime, the Quranic justifications for war, and the opinions of 
the majority of classical and modern Muslim jurists and scholars confirm 
that jihad is a defensive war. It is justified in cases of aggression against the 
Muslim nation and fitnah, that is, the persecution of Muslims. These two 
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justifications indicate that jihad is a just war that aims at stopping aggres- 
sion or protecting the religious freedom of Muslims. The fact that these 
two justifications for jihad in the sense of armed conflict are derived from 
the teachings of a religion does not render jihad a “holy war,” unless the 
term “holy” refers to any activity based on religious justifications, includ- 
ing defensive war. 

This kind of defensive war is called jihad al-daf, which is a fard 'ayn 
(personal duty of every capable person). But the main reason for the con- 
fusion and controversies about the nature of jihad is that the same word is 
used for another kind of jihad called jihad al-talab (military campaigns to 
convey the message of Islam in non-Muslim territories). Jihad al-talab does 
not necessarily involve armed confrontations. This kind of jihad refers to 
the campaigns initiated by the Islamic state after the Prophet’s demise in 
the first century of the Islamic era, known as al-futuhdt al-Isldmiyyah (the 
Islamic openings). According to the rules of this kind of jihad, Islam is to 
be offered to non-Muslims; if they reject it, a form of agreement is to be 
concluded by which they pay jizyah to the Islamic state in return for the 
protection it provides for them against any foreign aggression. If they reject 
these two options, armed confrontation becomes the third. Jurists explain 
that the Islamic state should undertake this kind of jihad at least once a 
year if it has the capability to do so. Importantly, Muslim jurists agree that 
the aim of resorting to this kind of militarized missionary campaigns was 
to convey the message of Islam to non-Muslims. Thus, the Islamic state 
resorted to this kind of preaching because the freedom to preach Islam 
in non-Muslim territories was not secured at that time. Shaykh Yusuf 
al-QaradawI explains that the Islamic state resorted to this kind of jihad 
“in order to break down the barriers,” that is, the non-Muslim regimes, 
preventing people from listening to the message of Islam. 1 

This kind of militarized missionary activity has become unnecessary 
because today there are no such barriers preventing Muslim preachers from 
entering non-Muslim territories to preach Islam. Moreover, Muslims can 
now preach Islam to non-Muslims without physically traveling to non- 
Muslim territories. This is why most modern Muslim scholars agree that, 
in addition to defensive war to stop aggression and to liberate Muslim 
occupied territories, jihad at present takes the form of preaching Islam 
using the Internet, the mass media, written publications, and other such 
missionary methods. It is remarkable that despite the fact that preaching 
Islam is so important the Islamic state was supposed to resort to war if need 
be to fulfill this task, no Muslim country at present appears to meet the 
objective of this kind of jihad, that is, preaching Islam. 

This shows that determining the nature of jihad depends on which kind 
of jihad is being considered and which period in history is being studied. 
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Jihad al-daf is simply a defensive war, while jihad al-talab at the present 
time means missionary activities. Thus, at present, jihad in the sense of 
armed conflict refers to a defensive just war justified in cases of aggression 
and persecution of Muslims. This applies to jihad in both international and 
domestic armed conflicts alike, irrespective of whether jihad in international 
armed conflicts refers to war against non-Muslim territories according to 
the classical Islamic conception of the state system, or to conflicts with 
another Muslim country according to the modern nation-state system. The 
other key justification for jihad in domestic armed conflicts is the violations 
of the rules of the shari'ah. That is, apart from cases of aggression against 
Muslims, resorting to war has been justified in order to preach Islam, if need 
be, during certain periods in history, or to stop the religious persecution of 
Muslims, or to prevent the violation of the shari'ah in Muslim countries, 
thus indicating that the justification for war in Islam has evolved around 
protecting the freedom to practice, apply, and preach Islam. 

These particular justifications may give an indication of some of the 
situations that may justify the use of force, from an Islamic perspective, in 
the future. Indeed, these justifications explain the fact that recent incidents 
of, or calls for, the use of force by Muslims have been targeting regimes in 
Muslim countries mainly because of the total or partial absence of the 
application of the shari'ah, or merely the violation of its rules. That is to 
say, internal hostilities or acts of terrorism targeting regimes in Muslim 
countries, that is, “jihad against the near enemy,” may be a dominant kind 
of use of force by Muslims, apart from the liberation of occupied terri- 
tories. Hence the need for Muslim countries to tackle this issue, which 
may cause unrest in their societies. The current acts of violence associated 
with Islamist groups demanding the application of the shari'ah in Gaza, 2 
Pakistan, Nigeria, and Somalia are cases in point. 

Concerning the preaching of Islam, it seems inconceivable that Muslims 
at the present time may think of it, much less the application of the shari'ah 
in a non-Muslim country, as a justification for the use of force against non- 
Muslim countries. Indeed, the freedom to practise Islam is more secure 
in some non-Muslim countries than in a few Muslim ones. All these new 
realities are reasons for the phenomenon called “jihad against the near 
enemy.” This is in line with the opinion of the majority of classical Muslim 
jurists that unbelief in itself is not a justification for going to war, but only 
the aggression of non-Muslims against Muslims and their hostility toward 
the preaching of Islam. It is these justifications that determine Muslims’ 
recourse to jihad, and whether or not a war is to be waged and who the 
enemy is are determined accordingly. 

As referred to earlier, Islamic law treats numerous aspects of human 
activity, including acts of worship, family law, financial transactions, 
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international relations, and so on. A common and major mistake in this 
regard is to assume that, since Islam treats these aspects, all of its rules are 
unchangeable. Some of the rules are intended to achieve certain objectives 
and thus they change with changing of situations in order to achieve the 
same objectives, as shown earlier in the case of jihad. In addition, the ful- 
fillment of maslahah (public interest) is one of the objectives of the law. 3 
The confusion between shari 'ah and fiqh, discussed in chapter three, which 
has led to the common error in Western literature of labeling Islamic laws 
as sacred and unchangeable shari'ah, that is, divine law, has complicated 
the study of many fields related to Islam, simply because the opinions and 
rules given by Muslim jurists or scholars are presented as permanent laws 
of Islam, that is, shari'ah. 

This book has shown the wide range of disagreements among Muslim 
exegetes and jurists both in the interpretations of Islamic sources and, as a 
consequence, in the laws advocated in consequence. Thus, chapter four, in 
particular, has indicated that a key characteristic of Islamic law is the dis- 
agreements and contradictory rules advocated by classical Muslim jurists. 
In the process of formulating the Islamic rules regulating the conduct of 
Muslims during international armed conflict, independent, individual 
Muslim jurist-scholars have interpreted the Islamic sources and, on the one 
hand, attempted to infer the intention that lies behind them, and, on the 
other, tried to discover how the military necessity of winning the war, that 
is, the maslahah, may be accomplished. The conflicting rules advocated 
by the many jurists of the various schools of Islamic law necessitate, first, 
the continuous exercise of collective ijtihad and, second, a codification of 
Islamic rulings, if Islamic law is to be applied in differing situations or 
feasibly and fairly judged. 

Put differently, in terms of the application, what would a Muslim army 
or a group of fighters, who are hypothetically supposed to abide by the 
Islamic jus in hello norms, do when faced by the contradictory rulings 
advocated by the jurists regarding, for example, the permissibility of the 
use of certain weapons, attacking the enemy by night, or using noncom- 
batant individuals as human shields? It stands to reason that particular 
rulings would be chosen, since it is irrational, and even practically impos- 
sible, that a regular state army, or even an organized group of fighters, 
would be left to adopt contradictory rulings regulating their actions in 
war. Moreover, because of the absence of a codification of Islamic rulings, 
some terrorist Muslim groups have justified the indiscriminate killing of 
innocent Muslim and non-Muslim civilians by drawing an analogy with 
the case of tatarrus, human shields. Such misinterpretation of the classi- 
cal Muslim jurists’ treatment of this issue could have been prevented if 
there were a codification of Islamic rulings on the subject drawn up in 
accordance with the consensus of an international body of Muslim jurists. 
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Furthermore, such a codification would be able to represent Islamic law 
and thus minimize the possibility of Islam being selectively presented in 
ways that are often described as either apologetic or prejudiced. 

In fact, the main finding of this book, unexpectedly however, is the 
enormous contribution that the Islamic law of war, jihad, may make toward 
international peace and security in the modern world, particularly if such 
a codification were accomplished. Concerning the justifications for war 
in international armed conflicts, the agreement of classical and modern 
Muslim jurists and scholars that jihad is justified only in cases of aggression 
against, and persecution of, Muslims, jihad al-daf , indicates that Muslims 
are prohibited from waging war for other reasons. More importantly here, 
it indicates that Muslim countries at present are, indeed, obliged, accord- 
ing to the Quranic prescription (4:75-76), to go to war to rescue oppressed 
Muslims — an obligation al-QaradawI also extends to oppressed non-Muslim 
minorities in the light of this text. It is worth adding here that this obligation 
a fortiori extends to include oppressed Muslims living in Muslim countries. 

One of the objectives even of the first/seventh-century al-futuhdt 
al-Isldmiyyah, according to prominent Muslim scholars such as Abu Zahrah 
and al-Zuhayll, was the liberation of non-Muslim peoples from the oppression 
of the Romans and the Persians. 4 According to this logic, Muslims are obliged 
to go to war if they have the capability of rescuing oppressed non-Muslim 
peoples. Theoretically, this would impose a religiously binding obligation on 
Muslim countries to participate in the efforts of the international society to 
stop massacres and genocides, even if the victims are non-Muslims. 

Concerning the justifications for going to war in noninternational 
armed conflicts, the Qur anic prescription (49:9) that justifies the use of 
force to stop inter-Muslim fighting and bring about reconciliation between 
the warring parties places modern-day Muslim countries under a religious 
obligation to participate in putting an end to such conflicts. The severe 
restrictions laid down by classical Muslim jurists on the violent overthrow 
of established Muslim regimes may have contributed to saving Muslims 
throughout history from the scourge of civil wars, but at the same time 
they did not propose a practical Islamic mechanism for changing regimes 
by peaceful means or for deciding who should be in charge of such a mech- 
anism, although they did provide a possibility for change of regime in a 
peculiar case referred to later. The problem here is that this cautious posi- 
tion of the classical Muslim jurists may be abused to support contemporary 
corrupt and tyrannical regimes, although their treatment of the regulations 
for the use of force against rebels attempts to avoid this problem — but only 
once an act of armed rebellion is about to take place. 

Concerning the contribution the Islamic regulations for war in inter- 
national armed conflicts can make in the modern world, it must first be 
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said that the mere fact that these rules are self-imposed indicates the great 
influence they may have on the conduct of Muslims in war. Chapter four 
indicates that the overarching concern of the classical Muslim jurists’ 
exhaustive treatment of the Islamic rules regulating the conduct of Muslims 
in international armed conflicts was to protect the lives of enemy noncom- 
batants. They developed a full-blown doctrine of noncombatant immunity 
and thus have weighed the prohibition on the indiscriminate killing of 
enemy noncombatants, even sometimes as collateral damage, against the 
military necessity of winning the war, as is evidenced from their discus- 
sions of the issues of human shields, night attacks, and certain kinds of 
primitive indiscriminate weapons. The nuanced restrictions, and in some 
cases prohibition, of the use of primitive indiscriminate weapons (namely, 
mangonels, fire, and flooding) advocated by classical Muslim jurists are 
the basis on which modern Muslim scholars advocate the Islamic prohi- 
bition of the possession of WMD. However, the enemy’s possession/use 
of such indiscriminate weapons — whether ancient or modern — has been 
advocated by Muslims as a justification for the possession/use of these 
weapons on the basis of the principle of reciprocity. This Islamic position 
shows the need for reaching a global agreement on the prohibition of the 
possession of WMD by any member of the international society based on 
the fact that the possession of these weapons by some members may lead 
others to attempt to possess it. 

Some contemporary scholars have concluded that the Islamic rules 
governing the conduct of Muslims in war “in many respects . . . actually 
supersede^] the Geneva Convention.” 5 In the words of Saleem Marsoof, 
judge in the Sri Lankan Court of Appeal, these rules are “more elaborate 
and just than even the rules contained in modern international conven- 
tions and protocols containing the principles of the modern International 
Humanitarian Law.” 6 The potential contribution these humane Islamic 
jus in bello norms could provide to the international society’s efforts to 
humanize international armed conflicts would undoubtedly have been 
greater if modern Muslim scholars had addressed the same concerns as 
their classical predecessors in the light of modern war situations. Indeed, 
the inadequate utilization of the Islamic potential contribution to the 
international system, which has been noted by some scholars, 7 is due to 
the fact that, first, Islamic scholars, unlike their classical predecessors, no 
longer show adequate concern to address contemporary issues, particularly 
regarding Islamic governance and criminal and international law. The 
legal systems covering these areas in most Muslim countries have been 
replaced by Western legal systems. 

Second, the state domination of religious institutions has weakened 
public trust in some state-salaried Islamic scholars, which in turn has 


Conclusion 


203 


contributed to the emergence of a host of fundamentalist groups who have 
their own extreme interpretations and applications of Islam. This situa- 
tion has proved to be catastrophic. To mention just a few examples of 
relevance here, recent acts of terrorism committed by Muslims indiscrimi- 
nately killing innocent civilians, Muslims and non-Muslims alike, violate 
the absolute Islamic prohibition of targeting any enemy noncombatants, 
including women, children, the aged, the clergy, and so on, let alone the 
prohibition on imperiling the lives of civilians even during war operations. 
Furthermore, even if such acts are aimed at military targets, the prohibi- 
tion still applies because the use of force in Islam must take place under 
the legitimate authority. 

As for the contribution the Islamic regulations for war may make in 
domestic armed conflicts, the Islamic law of rebellion provides a frame- 
work that can serve as a good mechanism for resolving internal conflicts 
peacefully, democratically, and through negotiation. It ensures that the 
dictates of the shari'ah are not violated and gives the people the right to 
put an end to injustice and oppression on the part of the ruling regime, 
even if they have to resort to armed rebellion, but only after peaceful 
attempts to address and satisfy the rebels’ complaints and demands have 
failed. Interestingly and unexpectedly, the Islamic law of rebellion shows 
a remarkable degree of tolerance for the internal opponents of an Islamic 
state, recognizing the causes that may drive them to armed rebellion. This 
degree of tolerance for and recognition of opponents of the state is secured 
only after they fulfill three conditions whose objectives are, first, to ensure 
that there is potentially a valid case for a just resort to the use of force 
against the state and, second, not to give a blank check to any individual 
or a group of individuals to resort to violence. It is ironic that classical 
Muslim jurists provided this well-developed framework, which secures 
this degree of tolerance for opponents of the Islamic state and gives them 
the right to challenge and change the regime only when they are about to 
resort to armed rebellion. In other words, it is surprising that the Islamic 
mechanism for a form of democracy and a change of regime is provided 
in the Islamic law of rebellion. In fact, this is a result of the pragmatic 
and cautious attitude of the majority of classical jurists, which in most 
cases gives priority to the prevention of the shedding of blood among the 
Muslims over the maintenance of justice and the rights of citizens. 

Regarding the Islamic treatment of terrorism, the classical Muslim 
jurists’ approach, which defines hirabah / terrorism according to the spe- 
cific acts and the contexts in which they are perpetrated, may be a useful 
approach for achieving a universally accepted legal definition of terrorism; 
this is necessary if the international community is determined to fight 
this phenomenon irrespective of who its perpetrators and victims are. The 
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severest punishment provided under Islamic law for the perpetrators of and 
accomplices in acts of terrorism is a reflection of the danger this phenom- 
enon poses to the security and economy of society as a whole. The recent 
acts of terrorism perpetrated by Muslims in some non-Muslim countries 
appear to be generally unthinkable to classical Muslim jurists, even if com- 
mitted against citizens of enemy states and during war operations. Jurists 
have secured total protection for the person and property even of enemy 
combatants under the amdn system if they enter the Islamic state and do 
not commit acts of hostility. Likewise, jurists explain that it is prohib- 
ited for Muslims to commit any acts of aggression inside enemy territories 
because this is a violation of the amdn contract — the equivalent of today’s 
visa system — they were given. In addition, all acts of force that endan- 
ger the lives of enemy noncombatants or cause the destruction of their 
property during war operations are strictly regulated and are prohibited 
in most cases under Islamic law, although some jurists allow for the inevi- 
tability of collateral damage in cases of military necessity or reciprocity. 
Furthermore, taking the lives of animals unjustly, that is, not for food, and 
torturing or slaughtering them inhumanely, is prohibited in Islamic law. It 
is worth recalling here al-Shafi'I and Ibn Hazm’s prohibition of inflicting 
damage on animate creatures owned by the enemy during war operations, 
which is explained, according to al-Shafi'I, by the fact that, unlike lifeless 
property, living creatures feel pain and any harm done to them will be tan- 
tamount to torture, which is prohibited in Islam. 8 This Islamic prohibition 
of, and severest punishment for, terrorism should serve as a counterterror- 
ism approach, particularly if Muslim terrorists claim that their actions are 
Islamically justifiable. The term “Islamic terrorism” is thus a misnomer. 

In conclusion, this study of all the various forms of the use of force 
in both international and domestic armed conflicts establishes that the 
Islamic law of war prohibits the resort to violence except in defense against 
aggression and to defend the religious freedom of Muslims, and, in domes- 
tic armed conflicts, to achieve the rule of the shari'ah. The restrictions 
placed on the conduct of war indicate the sanctity of protecting the lives of 
enemy noncombatants, their property, and the environment. These restric- 
tions on the resort to, and conduct in, war are aimed at, and in fact should 
achieve, the saving and protection of human lives and religious freedom 
and the prevention, or in case of a justified war alleviation, of the scourge 
of war. This conclusion is the result of the examination of the literature — 
that is, the theory put forward by Muslims — studied here, but whether 
or not the practice of Muslims throughout history corresponds with it 
requires further study. In fact, there is an urgent need for a study on the 
Islamic legal-ethical treatment of the current use of violence by Muslims 
in both domestic and international conflicts. 
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